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About Jinnah Institute

Jinnah Institute (JI) is a non-profit public policy organisation based in
Pakistan. It functions as a think tank, advocacy group, and public
outreach organisation independent of the government. JI seeks to
promote knowledge-based policy making for strengthening democratic
institutions and to build public stakes in human and national security
discourse. It remains committed to investing in policies that promote
fundamental rights, tolerance and pluralism.

Jinnah Institute's Open Democracy Initiative (ODI)
The lack of sustained democracy in Pakistan has diminished public input in
governance. It has also led to a breakdown of institutions, non-responsive
governance, and public services that remain dedicated to elite alignments.
As such, there is a mistrust of democracy, which has created serious gaps for
public participation in governance and isolated state structures even further.
Jinnah Institute's Open Democracy Initiative hopes to bridge this gap and
reverse this trend by employing quality research and analytics to the study of
public policy problems, creating awareness for and facilitating the
implementation of informed recommendations. This programme focuses
on democratic ideals such as the right to information, transparency in public
contracts, the right to religious freedom, social entitlements and the
provision of justice. This programme also builds awareness and capacity for
better governance in Pakistan's institutions, and advocates for expanding
diminished state writ in areas where parallel, colonial structures restrict
access to fundamental entitlements, such as universal suffrage and equal
citizenship rights.
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Executive Summary
2010 marked a watershed in the structural reform of the Pakistani
state. Not since 1973, when Pakistan's constitution was framed,
had such a significant and wide ranging institutional restructuring
been undertaken by a democratically elected parliament. Faced
with the challenge of ensuring democratic transition after a decade
of military rule, political parties in Pakistan, led by the Pakistan
Peoples Party (PPP) and its coalition allies, reset the concept and
implementation of federalism through the passage of the 18th
Amendment.

F

rom realising provincial autonomy to restricting presidential
powers; from re-envisioning judicial appointments to selection of
an election commission – the amendment cut across party lines in an
attempt to address the challenges impeding democratic sustainability in
Pakistan. Calling on more than three decades of experience with political
wrangling, provincial grievances, and military rule, the amendment aimed
to address some of Pakistan's structural dichotomies as the country charted
a new, more democratic future for itself.
Despite this overdue and long awaited legislation, the implementation of
the 18th Amendment created deep fissures amongst proponents and
detractors of devolving power to the provinces. Concerns surrounding
provincial capacities, maintaining national standards – particularly in
education and health – coupled with the need to ensure effective
compliance of international treaty obligations and Millennium
Development Goals were often cited as reasons for curtailing the
devolution of key ministries to provincial governments.
th

Four years since the passage of the 18 Amendment, the devolution of
ministries to provincial governments and the associated gaps in
implementation continue to raise important questions about the effects of
devolution of public service delivery.
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With a new two-third majority centrist government in power - one that is
renowned for its top-down management of government – smaller
provinces feel the need to vehemently defend their new found rights. As
recently as August 2014, senior opposition parliamentarians have raised the
spectre of a rollback of provincial autonomy during the joint session of
parliament. The inordinate delay in the formation of the Council of
Common Interest (CCI) and the government's inability to include smaller
federating units in policy formulation, has raised questions over the
government's willingness and ability to implement and strengthen the wide
th
ranging institutional reforms introduced under the 18 Amendment.
This report examines a sub-section of these institutional reforms by
assessing the impact of the devolutionary process on Labour, Disaster
Management, Education, Higher Education, Health, Population Welfare
and Environmental Protection sectors. Within each sector, the report
analyses the process of devolution, the challenges faced by provinces, the
short-term impact on public service delivery and recommendations for
resolving teething implementation gaps.

The 18th Amendment
Pakistan's history is replete with efforts to grapple with federalism and
balance power between the centre and its provinces. Right from the
inception of the state, an inequality in income and service distribution
amongst provinces caused smaller federating units to regard the federation
and larger provinces with suspicion. With the transition to democracy in
2008, a political consensus on re-allocating several federal-level functions
th
to the provinces emerged. Encapsulated in the 18 Amendment to the
Constitution, this consensus resulted in the abolition of the Concurrent
List – which delineated subjects on which both the federal and provincial
th
governments could legislate. The 18 Amendment included 102
amendments to various sections of the Constitution including the deletion
of the Concurrent Legislative List and the addition of subjects to Part II of
the Federal Legislative List.
The Implementation Commission, set-up to ensure the devolution of
powers to the provinces, was given a deadline of August 2011 to complete
the devolutionary process. However, despite wide ranging changes in rules
of business and procedures, such as the re-composition of the National
Economic Council and Council of Common Interest, capacity constraints
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at the provincial level and duplication of roles at the federal level continued
to pose challenges.
In the first phase, five federal ministries were abolished on 7 December
2010, including the Ministry of Local Government and Rural
Development, the Ministry of Population Welfare, the Ministry of Special
Initiatives, the Ministry of Youth Affairs and the Ministry of Zakat and
Ushr. A majority of their functions were abolished at the federal level, and
those that remained were reallocated to different divisions within the
federal government.
The second phase of ministries devolved on 5 April 2011 and this phase
included the Ministry of Culture, the Ministry of Education, the Ministry
of Livestock and Dairy Development, the Ministry of Social Welfare and
Special Education and the Ministry of Tourism. The functions of these
ministries were either assigned to various provincial governments or
reallocated within the federal government.
The third and final phase of devolution was undertaken on 29 June 2011
when seven ministries were abolished effective from 1 July 2011. The
ministries devolved included the Ministry of Environment, the Ministry of
Food and Agriculture, the Ministry of Health, the Ministry of Labour and
Manpower, the Ministry of Minorities Affairs, the Ministry of Sports, and
the Ministry of Women Development.
While devolution and the abolition of the Concurrent Legislative List
resulted in the transfer of federal ministries and their mandates to provincial
governments; a gradual reincarnation of devolved ministries and
organisations at the federal level has cast doubt on the commitment of the
federation to the process of devolution. Similarly, capacity constraints in
human resource, financial resource and infrastructure resource have
hampered the effective take-up of devolved functions at the provincial level.

Labour
The Ministry of Labour was devolved after the abolishment of the
Concurrent Legislative List, which included entries on trade unions, labour
and industrial disputes. Despite devolution, questions regarding the
implementation of international labour standards under Pakistan's
international treaty obligations remained. Post-devolution, as many as
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seven wings of the former Labour Ministry have been retained by the
federal government.
th

As the devolution of labour proceeds under the 18 Amendment,
provincial governments need to ensure that fundamental rights enshrined
in the constitution are fully protected. To this end, ensuring minimum
standards legislation to effectively meet international obligations is
essential.
The devolution of labour should not mean a disintegration of the
organisation of labour in the country. This means a continuation and
revival of the National Industrial Relations Commissions as well as a
National Labour Tribunal – concerned with the minimum standards of
labour. Similarly, there should be a central regulatory body for national
labour unions and no restrictions should be placed on labour in organising
on a country-wide basis. The provision and appointment of a labour
ombudsman in every province should also be ensured.

Disaster Risk Management
The field of disaster management in most parts of the world, including
Pakistan, has chronically been characterised by a reactive mode of thinking,
whereby the state and its people are supposed to prepare and wait for a
disaster to occur, and then respond. In 2007, the National Disaster
Management Ordinance, subsequently enacted as law in 2010, attempted to
address weaknesses in disaster response, recovery and risk reduction by
establishing a National Disaster Management Authority and provincial
Disaster Management Authorities.
Following the promulgation of the 18th Amendment, the bulk of
responsibilities – in both Disaster Risk Reduction and response – were
divested to the provinces. The DRR related powers between the national,
provincial and district DMAs would follow the financial devolution that
already existed for public sector development programmes. In terms of
response, the primary responsibility lay with the provinces, with the
NDMA taking care of facilitation, coordination, liaison and creating
national policy.
In reality however, the dearth of technical capacity and financial resources
resulted in undue reliance on international relief organizations. The bulk of
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this technical assistance continues to be concentrated at the national level,
perpetuating technical and resource gaps between the provincial DMAs
and the NDMA. To ensure a timely and effective response to future natural
and man-made disasters, provincial governments must revive disaster
management cells at the district level with a stronger mandate, capacity and
financial resources. Similarly, international relief organizations must also
realign their resource and technical support to reflect the emerging
governance realities in Pakistan post-devolution.

Education
Prior to the introduction of the 18th Amendment, the Federal Ministry of
Education formulated and coordinated education policy along with
curricula. These functions have since been devolved to the provinces. While
some initial confusion and adjustment was expected when the provinces
took over these devolved functions, most bottlenecks continue to persist.
Unlike any other sector, controversy surrounding what aspects of
education should be devolved continues to pose an existential challenge to
the devolution of the education sector. Detractors of the devolutionary
process continue to argue that allowing the provinces to have their own
syllabi and control over curricula was a retrograde step that would harm
national integration and cohesion. Others have argued that attempts to use
education as a means to frame a homogenous national identity is
tantamount to a dismissal of the natural heterogeneity within Pakistan and
fuels intolerance.
The process of devolution in Pakistan was long anticipated but
inadequately prepared for. Nowhere is this more apparent than in the
education sector. The provinces have prioritized education in varying ways
and it has become apparent that the provinces do not yet have sufficient
capacity to handle their increased responsibilities. Devolution of powers
within education departments of provinces, increasing community
engagement in school management, increasing provincial budgetary
allocations for education and improving the coordination of international
donor assistance are all areas that require immediate attention. Similarly,
ensuring that curricula guidelines are followed by provincial curricula
authorities is essential to ensure quality education delivery and protection
of fundamental rights enshrined in the constitution.
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Higher Education
Few could have imagined the complications that would ensue with the
introduction of the 18th Amendment to the Constitution. While the
Amendment separated the powers of the executive and the legislature and
devolved authority to the provinces, it also gave rise to questions which
remain unanswered to date. The devolution of the Higher Education
Commission (HEC) is one such example.
The controversy surrounding the devolution of HEC emerged from a
dichotomy between entries in the federal legislative list and the concurrent
list. With research, foreign students, foreign funding and technical
education listed in the federal list, the HEC argued that the autonomous
body could not be devolved without amending the HEC Act and the federal
legislative list. Similarly, the absence of separate funding allocation for
higher education in provincial budgets raised the possibility of revisiting
the hard won National Finance Commission award a year earlier.
The inevitable cannot be continually delayed. Concerted programs aimed at
building provincial capacity can be developed, with the eventual objective
of devolving higher education to the provinces. It does not make sense for
the HEC to fund universities for research, development or current
expenditures when education is a provincial subject. The HEC can and
should, however, continue to perform its regulatory functions. Functions
such as quality assurance, foreign scholarships and donor-funded
programmes should ideally remain with the federal government. HEC
officials need to broaden their perspective and realise that improving higher
education standards is a collective and shared responsibility, not just the
prerogative of the Islamabad-based commission.

Health
The constitutional changes implemented under the 18th Amendment
redefined health-related mandates at three levels: federal, inter-provincial
and provincial. Federal and inter-provincial roles, which can also be
described as 'national' were explicitly outlined in two of the legislative lists
of the Constitution. The only ambiguity in relation to the healthcare sector
between the federal and provincial prerogatives arose in context of one of
the entries – drugs and medicines.
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The focus should now be to look forward. Firstly, appropriate institutional
arrangements need to be made. Two kinds of institutional entities are
needed at the federal level; one that is representative of the federation and
allows effective inter-provincial linkages and coordination; and another
which is purely federal in nature. At the provincial level, there are several
entities such as secretariats, directorates and reform units whose roles
overlap. As the provinces are now responsible for healthcare and public
health, they should develop sustainable institutions with the capacity to
plan and oversee reform.
Thirdly, it must be appreciated that 'devolution' or any other institutional
reform will not bear fruit if the core systemic constraints facing the state are
not addressed. Pakistan faces a number of challenges in the socioeconomic
and human security spheres. Without paying attention to resolving core
issues such as collusion, graft, lack of accountability, patronage, inattention
to merit, arbitrariness in decision making and policy vacillation, devolution
cannot come to fruition.

Population Welfare
On the eve of devolution in 2012, the Population Welfare Programme had
been well established. Its major functions included policy making; strategic
planning; budgeting and resource mobilisation at the national and
international levels; internal and external coordination; contraceptive
commodity security; supply chain management and standardised human
resource development through specialised training of medics and
paramedics at regional training institutes.
However, after devolution, the functions of national planning in the health
sector and cooperation with the provinces and international development
partners have been vested with the Planning and Development (P&D)
Division of the federal government. Despite the devolution of the
programme to the provincial governments, P&D will continue to budget
national health programmes, including the Population Welfare Programme,
until 2014-15. Meanwhile the provinces have been handed over
responsibility for advocacy, in addition to previously devolved functions
such as the formulation of provincial policies and development of strategic
plans for their respective population welfare programmes.
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Despite challenges, enormous opportunities in improving population
welfare programs exist for provincial governments. The provincial
departments can, over time, develop their indigenous capacities to
formulate provincial population policies and strategies that can be more
responsive to local socio-cultural needs and demands. In this context, time
is of the essence.
Strong advocacy campaigns should be initiated to promote family planning
as a means of reducing high maternal and infant mortality rates in the
country. The roles and responsibilities of various divisions and federal
ministries also need to be demarcated, coupled with the development of a
mechanism for inter-ministerial and inter-provincial coordination in order
to streamline the vertical and the horizontal linkages of all entities dealing
with the Population Welfare Programme.

Climate Change
After the passing of the 18th Constitutional Amendment, the federal
environment ministry was devolved to the provinces in June 2011. There
were fears that there was not enough capacity or competence at the
provincial level to deal with the complex environmental problems
threatening Pakistan today.
Equipped with provincial Environment Protection Agencies, the provinces
were already implementing the bulk of environmental protection work at the
grassroots. Environmentalists argued that the process of devolution would
provide opportunities for re-fitting environmental protection institutions in
the country and devolve capacity to the district level. However, despite the
devolution of the Environment Ministry, 14 out of the 18 environmental
subjects were retained in other federal ministries. In 2012, the Ministry of
Disaster Management was upgraded to the Ministry of Climate Change,
effectively taking over a number of environment related subjects.
Despite this roll back in the devolution of environment protection to the
provinces, action plans have been developed for provinces under the
National Climate Change Policy. Under the action plans, the capacity of the
provinces is being increased to deal with issues such as water and disaster
management and disaster risk reduction. The provinces are to come up with
long-term policy measures to address increases in the intensity of extreme
weather events, which coupled with erratic monsoon rains, can cause
frequent and intense floods and droughts.
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Methodology

This report is a compendium of analytical essays by sector
specialists on Labour, Health, Education, Higher Education,
Disaster Management, Environmental Protection, and Population
Welfare. The authors have applied qualitative research techniques
including in-depth interviews, secondary research and data
collection to inform their views on the impact and processes of the
18th Amendment to the Constitution.

E

th

ach section undertakes an assessment of the impact of the 18
Amendment on their respective sectors and provides both an
understanding of how devolution was undertaken and the
subsequent challenges faced by each sector. The authors also attempt to
highlight critical challenges that continue to affect public service delivery in
each sector and provide recommendations for strengthening and
streamlining the devolutionary process.
th

The list of sectors covered in the report is not exhaustive. The 18
Amendment – the most significant restructuring of public service delivery
in recent history – affected a wide range of federal ministries, government
institutions, semi-autonomous and autonomous bodies that dealt with
subjects enshrined in the Concurrent List of the constitution.
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The 18th Amendment: An Overview
Raza Rumi

The secession of Bangladesh in 1971 convinced provinces of the
urgency of drafting a constitutional scheme that would provide
equal opportunities to smaller federating units. The 1973
constitution made strides towards addressing this inequity of
legislative powers and resources between the federation and its
provinces, but years of military rule exacerbated feelings of
deprivation. The district government devolution scheme
introduced by General Musharraf in the early 2000s inadvertently
underscored the importance of devolution as a means of
empowering excluded voices. After the return of democratic
government in 2008, devolution was embraced by all major
th
political parties and it resulted in the passage of the 18
Amendment to the Constitution in 2010. While devolution had
been anticipated for many years, the provinces were ill-prepared
for it when it happened. As a result, significant human resource
related challenges were faced in the implementation process.
Although devolution has resulted in the transfer of several federal
ministries and their mandates to provincial governments, the
gradual reincarnation of devolved ministries and organizations at
the federal level has cast doubt on the commitment of the
federation to the process of devolution.

A

n estimated 40 per cent of the world's population currently lives
under some form of federal structure where a well-defined
division of power exists between the centre and its federating
1
units. While the centre wields the majority of the power in most federal
states, provisions for equality and fair resource distribution among
federating units are strongly emphasised in constitutional discourse.
Pakistan's history is replete with efforts to grapple with federalism and
balance power between the centre and its provinces. Right from the
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inception of the state, an inequality in income and service distribution
amongst provinces caused smaller federating units to regard the federation
and larger provinces with suspicion. The constitutions of 1956 and 1962
prescribed a strong centralised federal government and very little provincial
autonomy.2 The introduction of the 'One Unit' scheme in 1954 weakened
the legitimate ascendency of what was then East Pakistan, and fuelled
feelings of alienation amongst the smaller provinces. This crisis manifested
in the secession of East Pakistan in 1971 and contributed to continued
unrest in North West Frontier Province (now Khyber-Pakhtunkhwa) and
Balochistan. Further, it convinced the provinces of the urgency of drafting
a constitutional scheme that would give equal opportunities to smaller
federating units.
Against this backdrop, the Constitution of 1973 was a major effort in
addressing the distribution of legislative powers and resources between the
federation and its provinces. Unanimously passed, the 1973 Constitution
envisaged two distinct arrangements for legislative allocation: a federal
legislative list over which the federal government would exercise sole
authority; and a concurrent list of 47 subjects on which both federal and
provincial governments could legislate.3 All remaining subjects were
termed residuary and fell under the jurisdiction of the provinces.
The constitution also strived to address the challenges of equitable
resource distribution through two institutions – the National Economic
Council (NEC) and the National Finance Commission (NFC). The former
was intended to review and provide advice on financial, economic and
social planning and policies. The latter was conceived as a body that would
distribute resources between the federation and the provinces from a pool
of tax receipts.
Despite these changes, the centre retained the upper hand in legislation, and
the subsequent lengthy tenures of Generals Zia-ul-Haq and Pervez
Musharraf exacerbated feelings of deprivation in the smaller provinces.
The NEC and the NFC were deemed incapable of safeguarding resource
distribution for the smaller provinces since they were both recommending
bodies without any real power.
Moreover, duplication was a major consequence of the 1973 Constitution.
Ministries and departments with near identical mandates were operating at
both the federal and provincial levels hence doubling financial burdens and
impeding efficient service delivery.
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The Process Leading to Devolution
During the 1990s, the federal government continued to wield power over
the provinces. In the 2000s, the decade-long authoritarian regime of
General Musharraf further confined all major decision-making to an
extremely limited sphere within the federal government, adding fuel to the
fire of provincial frustrations. Like previous military rulers, Musharraf
sought to circumvent political parties and gain legitimacy by introducing
local-level governments. While this experiment in devolution failed to
achieve either of those objectives, it brought home the importance of
devolution as a means to empower excluded voices. The worsening law and
order situation in Balochistan and Khyber-Pakhtunkhwa added to the sense
of frustration in the smaller provinces.
It was, therefore, not surprising that the 2008 election manifestos of all the
major political parties unanimously suggested a deepening of devolution by
re-allocating several federal-level functions to the provinces. This political
consensus resulted in the 18th Amendment to the Constitution which was
passed with the support of all the political parties in 2010.
The 18th Amendment provided a fixed time frame for a transition, setting
the deadline of 30 June 2011 for the completion of the process.
Accordingly, an Implementation Commission was constituted on 4 May
2010 to spearhead the process. The commission was responsible for
ensuring the smooth transition of governance systems and structures. The
measures it took included the revamping of the National Economic
Council, amending the rules of businesses for provincial governments that
enabled them to deal with devolved subjects, redrafting amended laws,
taking new oaths from provincial assembly speakers and establishing new
rules and procedures for the Council of Common Interests (CCI). To these
ends, the commission held 68 meetings over a period of 11 months with
relevant federal and provincial government entities.4

The Legal Framework of the 18th Amendment
th

The 18 Amendment included 102 amendments to various sections of the
Constitution including the deletion of the Concurrent Legislative List and
the addition of subjects to Part II of the Federal Legislative List.5 The
amendment strengthened and expanded the purview of the CCI by
transferring some of its items from Part I and adding new items to Part II
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of the Federal Legislative List.
The amendment also aimed to strengthen the NEC by enhancing
provincial representation within the body. Another landmark provision
th
included in the 18 Amendment restrained the ability of a court of law to
give validity to any act of high treason that would disrupt the Constitution,
hence preserving the right of fair trial and the right to information. The
amendment also renamed the North West Frontier Province as KhyberPakhtunkhwa and attempted to safeguard the right of free and compulsory
education for all children between the ages of five and sixteen through the
insertion of Article 25-A.

Phased Devolution
To ensure the completion of devolution within the prescribed time frame,
the commission decided to devolve ministries to the provinces in three
phases.6 In the first phase, five federal ministries were abolished on
7 December 2010, including the Ministry of Local Government and Rural
Development, the Ministry of Population Welfare, the Ministry of Special
Initiatives, the Ministry of Youth Affairs and the Ministry of Zakat and
Ushr. A majority of their functions were abolished at the federal level, and
those that remained were reallocated to different divisions within the
federal government.
The second phase of ministries devolved on 5 April 2011 and this phase
included the Ministry of Culture, the Ministry of Education, the Ministry
of Livestock and Dairy Development, the Ministry of Social Welfare and
Special Education and the Ministry of Tourism. The functions of these
ministries were either assigned to various provincial governments or
reallocated within the federal government. In essence, this was a
devolutionary rollback, since similar subjects were being allocated to
different federal government ministries and departments under different
names after being devolved to the provinces.
The third and final phase of devolution was undertaken on 29 June 2011
when seven ministries were abolished effective from 1 July 2011. The
ministries devolved included the Ministry of Environment, the Ministry of
Food and Agriculture, the Ministry of Health, the Ministry of Labour and
Manpower, the Ministry of Minorities Affairs, the Ministry of Sports, and
the Ministry of Women Development.
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During this process, a total of 201 functions, institutions and organisations
were devolved to the provinces, re-allocated within the federal government
or, in rare cases, abolished altogether. Of these, 103 functions,
organisations or institutions were devolved to the provinces.

Devolution in Practice
During 2010-11, a detailed roadmap for devolution within 34 federal
ministries and divisions was finalised by the implementation commission
through federal level deliberations, followed by in-depth interaction with all
provincial governments. A series of meetings were held with all provincial
chief secretaries as well as other concerned secretaries to assess the
preparedness of the provinces in taking up their newly assigned role.

Punjab
An implementation and coordination department was designated at the
provincial level to look after all affairs related to devolution. Functions and
institutions devolved to Punjab included regional training institutes from
the Ministry of Population Welfare, the National Education Equipment
Centre, six area study centres and centres of excellence from the Ministry
of Education, 25 archaeological and heritage sites from the Ministry of
Culture, six tourist information centres from the Ministry of Tourism, 21
social services medical centres, and four development projects from the
Ministry of Social Welfare, the Soil Survey of Pakistan from the Ministry of
Agriculture and a wide range of functions from a host of devolved
organisations.

Khyber-Pakhtunkhwa
In order to facilitate the process of devolution, a workshop was arranged in
July 2010 to sensitise all stakeholders to the importance, implications and
likely challenges of devolution. The workshop acted as a catalyst, spurring
the concerned departments and agencies to propose concrete
recommendations for action. A detailed position paper was also developed
for the province by the federal inter-provincial coordination department.
Rules of business were reviewed and notifications were issued to announce
the changes. Specifically, bills on compulsory education and curriculum
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were initiated, drafted and submitted to the provincial cabinet for approval
and another bill for the promotion of the local language was developed and
adopted.

Sindh
Like the other provinces, the Sindh government also established
committees comprising of senior cabinet ministers that would provide
strategic direction on devolution. New functions and institutions devolved
to the provincial government included the Dawood College of Engineering
& Technology, the Sindh Madressat-ul Islam, the Central Board of Film
Censors, the Quaid-e-Azam House Museum, the Pakistan Institute of
Tourism and Hotel Management, the Jinnah Postgraduate Medical College,
the National Institute of Child Health, the National Institute of
Cardiovascular Diseases and labour administration training in Karachi,
among others.

Balochistan
A dedicated department for inter-provincial coordination was established
at the provincial level to provide support to the process of devolution. One
of the major challenges faced by the Balochistan government was
sensitising the federal government and the implementation commission to
the particular situation of the province – namely the challenges presented
by extreme distances and a scattered population. These challenges were
bound to have implications on Balochistan's handling of devolved
portfolios.
Although the provinces had generally anticipated a reconfiguration of the
federal-provincial relationship for decades, the levels of preparedness
needed to cope with changes were unevenly spread. The reallocation of
human resources also presented a serious challenge. Despite these obvious
difficulties, the provincial governments have made highly satisfactory
progress, and at the time of writing, all relevant ministries have already been
devolved from the federal level. To a large extent, the relocation of human
resource has also been completed and the provinces have received
ownership of the majority of federally run development projects. The
resource transfer process has also stayed on track as per the
18thAmendment. However, capacity constraints within provincial
governments and a disturbing tendency of the federal government to
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revive devolved ministries under different names represent some of the
major challenges that still confront the process.

Post-Devolution Issues
Realigned Relationships
The relationship between the centre and the provinces in Pakistan has
historically been marked by distrust, doubt, undue competition and
outright animosity. However, the passing of the 18th Amendment has had a
major impact on this relationship in a number of ways. The removal of the
Concurrent Legislative List has increased the purview of provincial
legislative powers. The reconfiguration of the NEC as the supreme
constitutional body for defining economic and financial relationships
between the centre and the provinces has also been received as a positive
development. The 18th Amendment has empowered provinces to raise
domestic and foreign debt in mutual agreement with and the approval of
the NEC. As a joint apex forum, the NEC has also been mandated to
oversee and monitor the implementation of its decisions and receive
progress reports. The amended mandate of the NEC will also ensure that
provincial shares in any NFC award in the future will not be less than the
previous award.

Overlapping Jurisdictions
While devolution and the abolition of the Concurrent Legislative List
resulted in the transfer of federal ministries and their mandates to the
provincial governments, a gradual reincarnation of devolved ministries and
organisations at the federal level has cast doubt on the commitment of the
federation to the process of devolution.
The federal government created eight new ministries and divisions less than
nine months after the abolition of devolved ministries, including the
Ministry of National Harmony, the Ministry of Human Development, the
Ministry of Professional and Technical Training, the Ministry of National
Heritage and Integration, the Ministry of National Disaster Management,
the Ministry of National Regulation and Services, the Ministry of National
Food Security and Research and the Capital Administration and
Development Division.
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The expenditure incurred in the creation of new ministries and divisions
reversed the efficiency and resource-savings that had resulted from the
closure of federal ministries. In the future, a more damaging outcome may
be a turf war resulting from overlapping jurisdictions. It is highly likely that
after the duplication of these divisions at the federal level, both the federal
and provincial governments will be legislating and managing similar
subjects, leading to conflict and wastage of resources.
Similarly, the future of devolved autonomous bodies such as large public
hospitals in Karachi and Lahore remains in flux. Provincial government
agencies complain that the senior leadership of these hospitals is not
prepared to be guided by the policies and direction of the provincial
government.
Another area of likely conflict pertains to employees who have been moved
from the federal to provincial domain. For now, the federal government and
the implementation commission have adopted the convenient course of
action of transferring employees on deputation basis. It is highly likely that
many of these employees will attempt to return to their original institutions.
The recreation of institutions at the federal level in place of those devolved
to the provincial level will only encourage such efforts. In such a situation,
conflicting hierarchies and competing chains of commands can and will
frustrate the working of various agencies.

Capacity Constraints
The process of devolution has affected a total of 61,231 federal
government employees who have been placed in surplus pool, readjusted
within the federal government, transferred to provincial governments, or
temporarily deputed under Section 10 of the Civil Servants Act. As a policy
decision, not a single employee has been downsized and efforts have been
made to curb recruitment for vacant positions until all affected employees
have been readjusted.
However, matching job requirements and available human resources has
been a difficult task. In many cases, employees have opted to join the
surplus pool so they can stay in the federal government rather than join a
provincial government. Uncertainty about the career prospects of federal
civil servants is likely to adversely affect their morale and productivity.
Many organisations also lack the technical capacity to undertake newly
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assigned functions and rather than developing a dedicated and well-trained
cadre, the provincial governments have taken short term and ad hoc
measures to fill vacant slots. This may prove counterproductive in the long
run.

The Fiscal Cost of Devolution
The estimated cost of devolution is expected to be Rs363 billion, and this
figure includes employee related expenditures, relocation costs, finances
needed for the continued implementation of devolved portfolios, and
hardware and material mobilisation costs.7 In terms of the development
expenditure, the implementation commission identified a total of 232
projects under the ministries that were to be devolved. Of these, only 166
have been devolved to the provinces as of 2012.8 The total liabilities from
these devolved projects have been estimated at Rs. 202.3 billion until their
completion.
A number of issues relating to the financial aspects of the 18th
Amendment remain unresolved. For instance, revenue distribution has
preceded the assignment of expenditure responsibilities, which means that
shares and distribution formulae between the federation and the provinces
were worked out on assumptions that may have lost relevance after
devolution. Another anomaly pertains to the federal government being
made to bear some expenditure irrespective of the reallocation of
responsibilities and the provinces having been assigned functions without a
corresponding and appropriate transfer of resources. Issues yet to be
settled include employees' accumulated resources in the erstwhile Ministry
of Labour, such as the Workers Welfare Fund and the Employees Old Age
Benefit Institutions. An estimated Rs. 80 billion is still retained by the
federal government as it attempts to resolve these disputes with the
provinces. The finance and resource related issues arising from the 18th
Amendment will require sustained and serious attention in the coming
years to ensure the success of devolution.
Raza Rumi is a former Director of the Jinnah Institute. Rumi is an author,
columnist and development sector specialist. He has been associated with
the Government of Pakistan, the Asian Development Bank and South Asia
for Human Rights (SAHR) network.
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Devolving Labour
Yasser Latif Hamdani

While labour, as an entry on the now-abolished Concurrent List,
has been devolved to the provinces, the federation is able to
legislate on labour-related issues through various entries on the
Federal Legislative List. The federal legislature is also empowered
to legislate on matters pertaining to international agreements,
treaties, conventions and international arbitration. As many as
seven wings of the former Labour Ministry have been retained by
the federal government post-devolution. The provinces have also
had trouble upholding the spirit of the labour laws. There have
notably been issues with union formation in Punjab and bonded
labour in Sindh and Balochistan. The provincial labour
departments have also not been able to appoint the requisite
number of safety inspectors at factories, leading to unsafe working
conditions and factory fires such as those in September 2012. It
would be very useful to undertake some minimum standards
legislation to ensure that provincial governments are mindful of
the federation's obligation under international law, as well their
own obligations under the constitution.

A

federation, in constitutional theory, is a union of constituent units
which has sovereign powers, part of which get delegated to a
central government. However, the peculiar history and conditions
of the Indian subcontinent during and after the British Empire ensured that
post-colonial ruling elites in the successor nation states fashioned
centralised polities, while giving constituent units limited powers of selfgovernance. Therefore, federalism in Pakistan and India developed topdown, with the union coming before the federated units. Both these
countries have their federal legislative lists and some concurrent issues to be
legislated upon by both the central legislature and the unit (province or state
legislatures). The key difference between these two federations, however, is
that while residuary powers are vested in the Indian Parliament, in Pakistan
these are vested with the constituent units.9
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The Constitution (18 Amendment) Act 2010 was a remarkable stride in
strengthening federalism by any standards. In theory, it makes Pakistan the
most federated state in South Asia, an element that has not been
underscored enough.
Pakistan's constitutional scheme post 18th
Amendment reserves broad subjects of citizenship, defence, foreign
affairs, economic affairs and inter-provincial matters for the federation.10
This essay delineates the status of labour and labour welfare in Pakistan,
arguing that while labour as an entry on the now-abolished Concurrent List
has been devolved to the provinces, the federation is competent to legislate
on labour related issues through various entries on the Federal Legislative
List.

Labour Laws
The compendium of labour law in Pakistan predates Pakistan's Constitution
or the idea of fundamental rights in Pakistan. In 1907, the British
government had appointed a commission to inquire into the disturbances
pertaining to textile workers, leading to increased awareness and steps on
part of the Empire to assuage the concerns and agitation of local labour.
Between 1911 and 1936 several significant laws pertaining to labour were
passed by the Indian Central Legislative Assembly.11 The most important
amongst these were the Workmen Compensation Act, 1923, Factories Act,
1934 (originally passed in 1881) and Payment of Wages Act, 1936.
Under Pakistan's constitutional regime, labour has been an item on the
Concurrent Legislative List, with the federal legislature carrying most of
the burden of legislation. The two main Pakistani additions to the
compendium were Industrial Relations Ordinance, 1969 and West Pakistan
Shops and Establishments Ordinance, 1969. The former was repealed and
replaced by the Industrial Relations Ordinance, 2002. However, in 2008 the
Industrial Relations Act was passed with a self-repealing clause, setting it to
expire in April 2010. Following devolution in 2010, labour became a
provincial subject but most of the labour law compendium remains in force
through Article 270-AA (6) of the Constitution.

Federal Legislature and Labour After the 18th Amendment
Entry No 27 of the now-abolished Concurrent Legislative List covered
trade unions, labour and industrial disputes, thereby, prima facie, abolishing
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the competence of the federal legislature in matters pertaining to this entry.
For the transitory period, however, the existing legal regime was preserved
th
through the 18 Amendment in the following manner: “Notwithstanding
omission of the Concurrent Legislative List … all laws with respect to any
of the matters enumerated in the said list … shall continue to remain in
force until altered, repealed”.12
This does not mean, however, that the federal legislature's authority is
completely ousted. Pakistan's Constitution speaks of the following:
1. Elimination of exploitation13
2. Provisions for securing just and humane conditions for work14
3. Equitable adjustment of rights between employers and
employees15
4. Provision of facilities for work and adequate livelihood with
reasonable rest and leisure16
5. Provisions for social security and social insurance17
6. Food, clothing, housing, education and medical relief18
Article 11 of the Constitution abolishes forced labour, bonded labour and
slavery. Additionally, Article 17 states that every citizen shall have the right
to form associations or unions, subject to reasonable restrictions imposed
by law in the interests of morality or public order.
The Federal Legislative List empowers the Parliament to legislate on
matters that, under the Constitution, are within the legislative competence
of the Majlis-e-Shoora (Parliament) or relate to the federation,19 and
matters incidental or ancillary to any matters enumerated in the legislative
list.20 Therefore, the federal legislature can intervene in matters enumerated
above and legislate where it sees fit. The federal legislature is also
empowered to legislate on all issues pertaining to industries that fall under
the Centre's purview and those industries that straddle provincial
boundaries.21 Furthermore, the Employees Old-Age Benefits Act
provides for the compulsory insurance of workers, and insurance fits
broadly in the Federal Legislative List.22
The federal legislature is also empowered to legislate on matters pertaining
to international agreements, treaties, conventions and international
arbitration.23 In terms of labour, this means that since Pakistan is bound to
as many as 34 of the International Labour Organisation's conventions by
treaty since 1947, the federal legislature can legislate to provide for some
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basic standardisation to ensure conformity with the conventions as well as
other treaties.24 Federal legislature still can, if there is political will, ensure
that some of the basic and fundamental labour rights guaranteed under the
Constitution and through international treaties are safeguarded. Some of
these treaties include specific issues that are dealt with under the domain of
labour laws. For example, Pakistanis are obligated by its treaty to give
workers adequate protection against acts of anti-union discrimination with
respect to their employment.25 Such protection applies more particularly in
respect to acts calculated to make the employment of a worker subject to
the condition that he shall not join a union, or shall relinquish trade union
membership, or cause the dismissal or otherwise prejudice a worker by
reason of union membership, or because of participation in union activities
outside working hours.26 Other instances include equal remuneration
without discrimination27 and the conventions against forced labour.28
Post-devolution, as many as seven wings of the former Labour Ministry
have been retained by the federal government, including Overseas
Employment Corporation; National Training Bureau; Directorate of
Workers Education; and Pakistan Institute of Manpower and Human
Resource Department.29 These have been deemed necessary to be retained
as they are related to Entry 58 on the Federal Legislative List.

Compulsory Education and Labour
The newly introduced Article 25-A to the fundamental rights chapter of the
Constitution, which introduces the right to education from ages 5 to 16, has
its own legal implications for the labour law compendium in Pakistan.
Labour laws in Pakistan allow individuals of 14 and above to engage in
labour legally. This, however, contradicts the provision of compulsory
education under the Constitution, which is a binding fundamental right and
cannot be opted out of. The provision of fundamental rights throughout
the federation is a federal responsibility.

Provinces and Labour Laws
Punjab
The most flagrant disregard of Pakistan's Constitution vis-à-vis labour laws
has been witnessed in the province of Punjab. The Punjab Industrial
Relations Act (PIRA), 2010, passed by the Punjab Provincial Assembly, may
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be ultra vires to both – the Constitution and Pakistan's international
obligations. PIRA abolishes the right of workers to form unions in an
establishment that employs less than 50 workers.30 In situations where
there are unions, outside representation on a union's executive body has
been reduced from 25% to 20%, despite the fact that ideological and
academic support from outside has been crucial in union politics. Even
more serious is the bypassing of the Collective Bargaining Agent, a central
feature of all industrial relations legislation in the past that allowed the
employer to negotiate directly with an individual worker.
In other words, the industrial employers of Punjab have been given a
tailored device to divide and rule the workers in a given establishment and
defeat any move for them to organise for their rights. Also questionable, is
the appointment of labour courts and tribunals as judges in these courts are
appointed by the provincial government, without any interference from the
provincial high court. The cumulative effect of these changes is that labour
rights have been read out effectively from law, and this situation requires the
immediate attention of the federal government.

Sindh
Sindh has adopted the federal Industrial Relations Act 2008 through the
Industrial Relations (Revival and Amendment) Act 2010, after deleting the
former's self-repealing clause.31 Bonded labour, especially in rural Sindh,
continues to be an issue that needs to be reckoned with. Overall, the Sindh
government has miserably failed to ensure worker safety, as was evident in
the 2012 Karachi factory fire cases. Factory safety legislation and provincial
neglect is dealt with later in the essay.

Khyber-Pakhtunkhwa
Khyber-Pakhtunkhwa passed its own version of the Industrial Relations
Act in October 2010.32 The remaining labour laws remain virtually
untouched and are enforced under Article 270 AA.33 This is despite the KP government's repeated promises to enact new laws to protect labour
rights in the province. Repeated violations of the ILO's charter, which has
been signed and ratified by Pakistan, are commonplace. Widespread
violations of labour laws went unnoticed as the provincial labour ministry
failed to take action to safeguard the legitimate rights of labourers, as
reported by The Express Tribune on May 2, 2012:
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“From the accounts of hundreds of workers, a majority of whom serve in
industrial units in K-P, it has been observed that entrepreneurs are
consistently violating the labour laws articulated in Pakistan's Constitution
and the charter of International Labour Organisation. These laws entitle
industrial workers to a minimum wage, old-age benefits, social security,
compensation, occupational safety and health benefits.”34
Other labour violations such as the non-payments of social security, EOBI
and other benefits were also reported. Similarly, workers are underpaid and
overworked and most of this is illegal. Labour unions in the province are
demanding the appointment of a labour ombudsman to look into the
complaints raised by the workers.

Balochistan
Balochistan also passed its own Industrial Relations Act in October 201035
while retaining most of the compendium as is. The labour situation
remains bleak in the province which has been impacted by militancy,
violence and unrest. The provincial assembly is dealing with several
constitutional crises and therefore, labour legislation continues to be
neglected. The issue of bonded labour also continues to be a problem in
areas dominated by Baloch sardars.

Provincial Governments and Labour Crises
More than 300 people were killed on September 11, 2012 when two
separate fires broke out in factories in Karachi and Lahore.36 The legislation
to safeguard against such tragedies exists in the form of the Factories Act,
1934. Despite this legislation, devolution has meant that provincial
governments have paid scant attention to safety regulations. After
devolution, the provincial labour departments have not been able to
appoint the requisite number of safety inspectors. At times, safety
inspections are dispensed with altogether under pressure from industrialists
and investors.37
The two September fires exposed the weakness of labour safety standards
in the provinces. According to a statement released by the ILO in the
aftermath of these two tragic incidents, many factories in Pakistan were
scattered and unsafe. However, the ILO also cautioned against a crackdown
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on illegal or unsafe units, as this would create 'unemployment' issues. The
ILO further emphasised the need for greater regulation and safety
inspections.
Laws such as the Dock Labourers Act 1934, Mines Act 1923, Workmen
Compensation Act 1923, Provincial Employees Social Security Ordinance
1965, West Pakistan Shops and Establishments Ordinance 1969, and
Boilers and Pressure Vessels Ordinance 2002 require the competent
authority (in this case the provincial governments) to appoint qualified
individuals as inspectors whose duty is to enforce these laws. The usual
powers of inspectors include the right to enter and inspect any workplace
and taking evidence from persons for carrying out their duties. A person
cannot be appointed as inspector or continue to hold the office of
inspector if they become directly or indirectly interested in the workplace,
i.e. a factory under the Factories Act, a dock or a ship under the Dock
Labourers Act and a mine under the Mines Act. Yet little or no progress is
made by the provincial governments on this count.

Recommendations
There are economic and social costs for not following up on the
requirements of labour laws, labour codes and international conventions
on labour rights. Many developed nations require strict compliance with
ILO's charter and, as factory fire incidents become more frequent, exports
from Pakistan will become undesirable. The social cost of unemployment is
already well documented and needs no elaboration.
As the devolution of labour proceeds under the 18th Amendment, it is
important for the federal government to ensure that the constitutional and
fundamental rights of the people are fully protected. To this end, it would
be very useful to undertake some minimum standards legislation to ensure
that provincial governments are mindful of the federation's obligation
under international law, as well their own obligations under the
Constitution. It is also recommended that the laws to be passed by the
provincial governments pursuant to Article 25-A of the Constitution also
include provisions pertaining to child labour and labour between the ages
of 14 and 16 that are covered by Article 25-A.
The need for federal control over certain fundamental issues pertaining to
labour cannot be underscored enough. The devolution of labour should
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not mean a disintegration of the organisation of labour in the country. This
means a continuation and revival of the National Industrial Relations
Commissions as well as a National Labour Tribunal concerned with the
minimum standards of labour that are to be ensured at a federal level. There
should be a central regulatory body for national labour unions and no
fetters should be placed on labour in organising on a country-wide basis.
The provision and appointment of a labour ombudsman in every province
is another idea that is worth considering. By creating a multi-layered system
of checks and counter-checks, it is possible to ensure that the substance of
the labour law is preserved and implemented in its spirit by the provinces.
This should be formulated in terms of a national law on labour rights that
should make it binding on provinces to ensure standards are implemented
mandatorily. The situation calls for a national regulator to look after labour
affairs and regulate provincial labour compliance with national minimum
standards. The fundamental rights chapter has to be read into every
legislative act or ordinance that is to be passed with respect to labour in
Pakistan.
The Constitution envisions Pakistan as a social welfare state concerned
with the economic well-being of its citizens. By virtue of Article Three
(when read with entries three, four, 29, 58 and 59 on the Federal Legislative
list), Pakistan's federal government is bound to the objective of eliminating
exploitation along with implementation of basic labour standards in
society. This necessarily places a heavy burden on the federal government
and means that the centre assumes a degree of superintendence in matters
such as labour, which have been devolved to the provinces. Fundamental
rights and constitutional articles are supreme and provinces have to exercise
their sovereignty within the parameters of the Constitution, which is
ultimately to be upheld by the federal government. Uniform minimum
standards labour policy needs to come from the federal government as
binding advice on the provinces. It is a constitutional responsibility that the
federation cannot evade.
Yasser Latif Hamdani is a columnist, legal consultant and an advocate of
the High Courts.
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Disaster Risk Management and Devolution
Usman Qazi

The 2005 earthquake in northern Pakistan and Kashmir jolted
policy makers into action, prompting the initiation of a discussion
on disaster risk management reform. Resultantly, the National
Disaster Management Ordinance was issued in 2007. In retrospect,
the National Disaster Management Act appears to be a precursor
to the devolution that followed the promulgation of the 18th
Amendment as the bulk of responsibilities were divested to the
provinces. Following devolution, and the removal of any ambiguity
in terms of responsibilities, it is hoped that provincial authorities
will be more financially empowered and subsequently more
accountable for both Disaster Risk Reduction and response.

T

he field of disaster management in most parts of the world,
including Pakistan, has chronically been characterised by a reactive
mode of thinking, whereby the state and its people are supposed to
prepare and wait for a disaster to occur, and then respond. This paradigm
has been challenged in academia for the past several years and finally
underwent change in 2005 when member states of the United Nations
endorsed the Hyogo Framework of Action (HFA) that emphasised a shift
of focus from preparedness and response to Disaster Risk Reduction
(DRR).38 This approach entailed a focused emphasis on creating a culture
of resilience through main streaming DRR in development strategies,
programmes and projects.
A review of legislative development in Pakistan also reflects this evolution.
The main legal instrument governing disaster risk management in Pakistan
was the West Pakistan Calamities (Prevention and Relief) Act 1958, which,
despite a mention of “prevention” of disasters, laid primary emphasis on
disaster response and preparedness for it. After the restoration of the
provinces and the formulation of the present constitution in 1973, the
powers defined in the Act were theoretically invested in the provinces,
where the provincial revenue department acted as the focal agency for
disaster response, with one of the members of Board of Revenue acting as
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the Relief Commissioner to coordinate – as the nomenclature suggests –
disaster relief.39
The massive earthquake in northern Pakistan and Kashmir in 2005 was a
watershed in the history of disaster management in the country and jolted
policy makers into action, prompting the initiation of a discussion on legal,
procedural and institutional reform. Consequently, the National Disaster
Management Ordinance was issued in 2007 and was subsequently
transformed into an act of Parliament through legislation in 2010.40 The act
created the National Disaster Management Council, which was chaired by
the Prime Minister and comprised of key federal ministries. A National
Disaster Management Authority (NDMA) was also created to act as the
secretariat of the council and its executive body. A mirror arrangement was
created for the four provinces, Azad Jammu & Kashmir, FATA and GilgitBaltistan with their respective disaster management councils and
authorities. At the district level, a District Disaster Management Authority
was proposed, but rather than being a purpose-built executive office, it was
envisaged as a forum of district line departments, chaired by the District
Coordination Officer/Deputy Commissioner.41
The main focus of this new institutional and legal arrangement is on
mainstreaming DRR, thus perhaps the Calamities Act 1958 has been
neither over-written nor subsumed by the National Disaster Management
Act. The spirit of the new law is to ensure that all public sector development
initiatives, at their respective levels of governance, inculcate safety and risk
reduction measures in their design and execution.
The disaster management authorities at the federal and provincial level have
not been able to show much advancement in the area of DRR because of a
number of reasons, including lack of resources allocated by the
government, lack of technical capacity, reluctance of the Punjab province
to first notify and then empower the provincial disaster management
authority (PDMA) and rapid turnover of leadership in the PDMAs. The
main reason behind this less-than-illustrious performance, however, seems
to be the preoccupation of the authorities with responding to disasters such
as cyclones Phet (2010) and Yemyin (2007), Ziarat earthquake (2008), the
mega floods in Indus (2010) and excessive rainfall in Sindh (2011).
Curiously enough, the government decided not to entrust the NDMA and
the PDMAs with a significant role in responding to the humanitarian crises
emanating out of military operations against militants in Khyber
Pakhtunkhwa and FATA, despite provisions for this in law.42 Despite this,
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the authorities had their hands full responding to the natural calamities that,
at worst, displaced more than 4 million people from their homes.

Post-Devolution Scenario
The National Disaster Management Act, in retrospect, appears to be a
precursor to the devolution that followed the promulgation of the 18th
Amendment to the Constitution.43 The bulk of responsibilities – in both
DRR and response – were divested to the provinces. The DRR related
powers between the national, provincial and district DMAs would follow
the financial devolution that already existed for public sector development
programmes. For response, the primary responsibility lay with the
provinces, with the NDMA taking care of facilitation, coordination, liaison
and creating national policy. In reality, however, the aforementioned
constraints forced the NDMA and its sub-national counterparts to rely
heavily on international agencies, namely the United Nations, for the
provision of technical and logistical capacity in the area of DRR. The bulk
of this technical assistance was concentrated at the level of NDMA to
provide policy-level support. Meanwhile, the support provided to the
provinces varied in terms of its optimal utilization, depending on the
quality and consistency of the local leadership. The overall culture of
ambiguity of responsibilities, due to the existence of the concurrent list of
subjects in the Constitution, may also have contributed to a lack of progress
at the provincial levels.
In the area of response, three of the four provincial assemblies legislated
during 2009 to return their constitutional powers back to the centre, citing
lack of capacity and financial resources as the reason.44 During the 2010
floods however, the provinces - particularly Sindh - appeared to be asserting
themselves in the area of disaster relief, at times working parallel to the
NDMA.45

The Way Forward
Following devolution and the removal of ambiguity regarding federal and
provincial responsibilities, the provincial authorities will hopefully be
financially capacitated and subsequently accountable to the citizens for
both DRR and response. The issues of limited capacity, unclear political
will and the inability to get the requisite financial resources allocated to the
sector will become more significant under the new arrangement. The
national and sub-national institutions responsible for human resource
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development are not producing the requisite numbers and quality of
experts in DRR. The provinces, like the federal authority, will remain
dependent on external assistance on these issues. The NDMA will have to
play an important role here as the main negotiator for the acquisition and
channelling of technical assistance from donors.
Most natural calamities do not respect provincial boundaries and often
affect more than one federating unit. The communication gap between the
units will also have to be filled in by the NDMA.46 The existing ephemeral
status of the DDMA will have to be revisited and reformed by the
provinces to equip the frontline disaster management bodies with a
stronger mandate, capacity and powers. Lastly, the existing duplication of
mandates regarding response to natural and man-made crises also warrants
serious re-thinking by the provinces in order to optimise scarce resources
and avoid duplication of efforts. The international agencies proclaiming to
be present in Pakistan to support the government for DRR and
preparedness will also have to undergo institutional readjustment to match
their plans and resources with the new landscape of governance in
Pakistan.
Usman Qazi is an economist with about twenty years of experience in
development and humanitarian work in Pakistan and abroad.
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Devolution and its Impact on the Education Sector
Syed Mohammad Ali

Under the 18th Amendment to the Constitution, the functions of
formulating education policy and determining curricula have been
devolved to the provinces, but conflict still persists over the
question of which aspects of education need to be devolved.
Parliamentarians and Senate members have argued that allowing
the provinces to have their own syllabi and curricula is a retrograde
step that will harm national integration and cohesion. Meanwhile,
the capacity of provincial education departments to design, plan,
manage and implement programmes and projects is also an area of
concern. The policy documents drawn up by the provinces boast
lofty goals, but only tiny fractions of the budgets are being spent on
education.

P

rovincial autonomy, constrained by long periods of military rule and
sporadic tenures of democratic governments, materialised under
th
the 18 Amendment to the Constitution when it was signed into law
in 2010. The Amendment, a historic step towards empowerment of
provinces through transfer of federal-level resources and responsibilities,
affected 17 federal ministries by abolishing the 'Concurrent List' and giving
considerable autonomy to provincial legislatures in critical public service
sectors including education and health.
Legislating on the required constitutional amendment, however, was just
half the task. The real challenge since then has been to ensure that
provincial governance structures have sufficient capacity to handle their
increased responsibilities. Ensuring this has been a challenge, with obvious
implications for the country's already dismal public sector performance.
Despite binding itself to a constitutionally mandated devolution of power,
there is evidence that the centre is still sceptical about the ability of
provincial governments to shoulder their new responsibilities. In June
2013, Senator Raza Rabbani criticised the new Pakistan Muslim League-
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Nawaz government of “rolling back” the devolution process. Similarly, the
federal government also faced criticism in the Senate on the issue of
retaining several ministries' vertical programmes that had been devolved to
the provinces.47 Responsibility for these programmes – including the
National Programmes on Malaria, Tuberculosis, and AIDS – was retained
at the federal level following an executive order from the Prime Minister.48
One of the reasons cited to justify the need for a federal mechanism was
insistence of international donor and development agencies as they wished
to ensure the consistency and continuity of programmes funded by them.
Donors have since articulated the need for a single programme unit in each
province to deal with all three of these vital health programmes.49 If such
mechanisms had been created before devolution was carried out, much of
the ensuing confusion and programme disruptions could have been
avoided. Meanwhile, a lack of policy foresight led to similar problems
occurring in the education sector – a sector where Pakistan lags behind
other developing countries in the region.
th

Prior to the introduction of the 18 Amendment, the Federal Ministry of
Education coordinated, formulated the education policy and determined
curricula. These functions have since been devolved to the provinces. While
some initial confusion and adjustment was expected when the provinces
took over these devolved functions, most bottlenecks continue to persist,
with unresolved conflict over the question of which aspects of education
need to be devolved.
The tussle over the extent of devolution in the education sector is
illustrated by the controversy that came to surround the dissolution of the
Higher Education Commission (HEC) in Pakistan. The move to dissolve
the HEC evoked broader fears concerning provincial capacity to manage
tertiary education.50 Some experts advised that the process of handing over
the HEC's functions be undertaken gradually, based on an unbundling of
HEC mandates and functions and their sequential transfer. This would
have enabled the process to move smoothly and without disrupting the
functioning of universities and the fate of scholars and students in
advanced stages of research. Instead, a turf war ensued.
HEC officials began insisting that the status of the entity as an autonomous
body was protected under the 18th Amendment's Fourth Schedule, which
allowed for it to continue supervising standards in institutions of higher
education and ensure inter-provincial coordination. However, those in
favour of disbanding the HEC insisted on the need for a separate
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commission constituted under the Cabinet Division to look after degree
verifications – one of the key functions of the HEC. The federal
government's attempt to place the HEC under the Ministry of Professional
and Technical Training was promptly suspended by the Sindh High Court
in July 2012, albeit temporarily.51 The authority's fate still hangs in balance,
and it currently comes under the supervision of the ministry.
Meanwhile, in September 2012, the Senate Standing Committee on
Education and Training took exception to notifications issued by HEC
regarding the contract extensions of its senior officials.52 For months the
entity was embroiled in an existential crisis, unable to take steps to ensure
that the required arrangements for managing tertiary education at the
provincial level were put in place. It finally took Supreme Court mediation
to end the crisis, and a new executive director took charge on 1 February
2013.53
The issues of formulating curricula and syllabi post-devolution brought
about further controversies. While the responsibility for this was
transferred to the provinces with effect from 30 June 2011, several
parliamentarians and Senate members appeared divided over the need for
this shift. They argued that allowing the provinces to have their own syllabi
and control over curricula was a retrograde step that would harm national
integration and cohesion. However, such logic also found detractors who
argued that attempts to use education as a means to frame a homogenous
national identity had not only led to ignoring the natural heterogeneity of
the nation but also fuelled an increasing sense of myopia and intolerance.
Decision makers in the country also chose to ignore the recommendations
of educators that the early years of education be provided in a child's home
language. The implications of ignoring this recommendation include high
dropout rates and low educational achievement levels, as well as the demise
of indigenous languages.
In September 2011, a National Education Conference was held at the Prime
Minister Secretariat in Islamabad which brought together provincial chief
ministers, the Planning Commission, the Ministry of Finance, provincial
education ministers and senior education department officials.54 A 'Joint
Declaration on Education' was issued after being approved by the Prime
Minister and relevant provincial authorities. In this declaration both the
federal and provincial governments reaffirmed their commitment to
educational priorities outlined in the National Education Policy (NEP)
2009, and decided to continue using it as a jointly owned national
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document. This policy, however, did not adequately deal with issues of
preserving and bolstering heterogeneity through education, and instead
placed an undue emphasis on the need to use English as the medium of
instruction – a language that students and public school instructors find
challenging.55
The joint declaration also reaffirmed the need to make education a
fundamental right of all children aged five to sixteen. It also called on each
province and Azad Jammu & Kashmir to develop Action Plans to
determine required allocations for education, set priorities according to
provincial needs and develop a time frame to articulate an implementation
process with corresponding achievements. The goal was to fulfil the
constitutional requirement of ensuring education as a fundamental right of
Pakistani citizens, as well as meeting international commitments including
the United Nation's Millennium Development Goals and targets set by the
Education For All initiative.
th

Following the implementation of the 18 Amendment, a United Nations
Educational, Scientific and Cultural Organization (UNESCO) report
noted varying provincial priorities to education. While Sindh still lacks a
formal policy document that can be considered the province's authoritative
policy on education, there are ongoing discussions within the education
department on this issue.56 Balochistan is in the process of developing an
education sector plan with assistance from the UN. To that end, UNESCO
set up a Policy Planning and Implementation Unit in 2010 to design,
coordinate and oversee educational reforms.57 The unit drafted laws on
compulsory education and curriculum development and initiated a donor
coordination process. The Department of Elementary and Secondary
Education in Khyber-Pakhtunkhwa has prepared the KhyberPakhtunkhwa Education Sector Plan to be implemented by 2015.58 Punjab,
meanwhile, has developed the Punjab School Roadmap aimed at achieving
the enrolment of all children of school-going age and attaining universal
literacy in the province.59
While these plans should have been put into place before responsibilities
were devolved, they are steps in the right direction. However, further
attention and a commitment to providing resources is needed if significant
education sector improvements are to be implemented. The various policy
documents have lofty goals, but the provinces are spending only a fraction
of their budget on education. Coordinating the distribution of donor
funded projects in the education sector also remains weak and fragmented
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th

and the passage of the 18 Amendment has not helped in this regard. Since
devolution, the ensuing confusion is feared to have caused a duplication of
efforts with more than one donor implementing projects in the same
geographical area. While most donors are involved in primary education,
very few are interested in providing support for vocational training or
improving general literacy efforts, despite the fact that half of Pakistan's
adult population is unable to read or write.
Ultimately the principle of devolution of power can help address these
problems, but the process cannot stop at the provincial or district level. The
power to take decisions must percolate down to the lowest level of
decision-making. Therefore, some educators have advocated the need to
devolve power within the department of education itself so that principals
of government schools may have more authority. It may be prudent to
allow principals, and not education department officials, to take staff hiring
and firing decisions. Similarly, granting school administration more
autonomy on financial matters is also advisable. This delegation of
authority should, of course, be accompanied by a corresponding sense of
accountability and supplemental oversight. It would be encouraging to see
provincial education departments explore variations of this basic principle
to see what works best within different contexts.
Moreover, the role of community participation in improving the quality of
education and retaining students in schools is also vital. Education
departments across the country have been experimenting with different
variations of school management committees and parent-teacher
associations much before the 18th Amendment was introduced.60 While
there have been some instances of success, including linking these
community groups with local government mechanisms, there is still need to
pay more attention in making community-based groups more effective and
proactive within the context of devolution.
Another major challenge that education specialists have begun drawing
attention to is the need for provincial governments to set up special
arrangements to address the needs of the education sector during times of
emergency. Based on experiences from the post-disaster efforts after the
2005 earthquake and the three years of flooding since 2010, special
arrangements need to be put in place within the provincial education
departments to expediently oversee the reconstruction of damaged schools
and the rehabilitation of displaced students. This is an area that donor
agencies and relief organizations could also assist in.
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The process of devolution in Pakistan was long anticipated but
inadequately prepared for. Nowhere is this more apparent than in the
education sector. The provinces have prioritized education in varying ways
and it has become apparent that the provinces do not yet have sufficient
capacity to handle their increased responsibilities. Moreover, there is still
conflict and confusion over basic issues including which aspects of
education, previously handled by the Federal Ministry of Education, need
to be devolved.
The joint declaration on education formulated at the National Education
Conference held in September 2011 was a step in the right direction in that
both the federal and provincial governments reaffirmed their commitment
to the educational priorities outlined in the National Education Policy.
However, this policy did not deal with the need to promote heterogeneity
through education and placed too much emphasis on using English as the
primary language of instruction. The education policy plans formulated by
the provinces are steps in the right direction but a larger commitment of
resources is needed for significant improvement. The distribution of donor
funding also needs to be coordinated better as this is an area that has
suffered after the passing of the 18th amendment. Another challenge is
setting up protocols to address the needs of the education sector in times
of emergency.
The issues facing the education sector can be addressed by the process of
devolution but the process needs to go beyond the provincial or district
level. Community engagement and empowerment is also a vital process that
should be encouraged in order to improve the quality of education and
student retention. There are numerous challenges facing the provinces in
the devolution of the education sector and it is only by embracing the true
essence of the concept and devolving power to the grassroots that the longawaited journey to provincial autonomy can be a success.
Syed Mohammad Ali is a researcher and op-ed contributor with over a
decade of experience in the development sector in Pakistan. He is currently
an advanced doctoral candidate in development anthropology at the
University of Melbourne.
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HEC: A Case of Devolution Gone Awry
Syed Shahzad Raza

th

The 18 Amendment abolished the Concurrent List and devolved
curriculum, syllabus, planning, policy, centres of excellence and
standards of education to the provinces. However, the amendment
did not address the role of federal agencies engaged in professional
or technical training, or higher education abroad. This resulted in
th
immense confusion about the role of the HEC after the 18
Amendment was passed. The proponents of devolution argued
that the HEC's authority was restricted to keeping a check on
standards of higher education. On the other hand, the HEC's
supporters warned that the devolution of higher education to the
provinces would result in a drying up of foreign funds and a fall in
the standards of higher education. As the provinces currently lack
the capacity to manage the higher education sector, the hasty
dissolution of the HEC would result in a chaotic situation.

O

n 9 April 2010, the Pakistan People's Party (PPP)led government
successfully concluded the ambitious journey of cleansing some
of the decades-old anomalies from the 1973 Constitution. The
essence of the exercise was to redefine the parameters of the power of state
institutions and devolve authority to federating units. For the first time, the
dream of attaining provincial autonomy was on its way to being realised.
However, few could have imagined the complications that would ensue
th
with the introduction of the 18 Amendment to the Constitution. While
the Amendment separated the powers of the executive and the legislature
and devolved authority to the provinces, it also gave rise to questions which
remain unanswered to date. The devolution of the Higher Education
Commission (HEC) is one such example.

Birth of Hec and the Higher Education 'Revolution'
The HEC was born out of the University Grants Commission (UGC)
introduced in 2002 during General Musharraf's regime. Its birth, however,
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was not accidental. A special taskforce worked for an entire year to agree on
the composition, structure, framework, mandate and powers of the
commission. The aim was to improve the standards of higher education
across Pakistan, which were far below those of neighbouring countries.
Dr. Atta-ur-Rehman, a minister in Musharraf's cabinet, was assigned the
responsibility of revolutionizing the higher education sector in Pakistan.
While it was acknowledged that it wasn't possible for Pakistan to transform
itself from an agrarian to a knowledge-based economy overnight, a strong
base comprising educated and skilled human resources was still considered
essential to augment and accelerate economic growth. To that end, Dr.
Rehman was proud of creating a large pool of PhDs, which he
accomplished by awarding thousands of scholarships from the HEC
platform. In 2009, he was replaced by the Dr. Javed Laghari, who also
pledged to improve higher education standards in Pakistan.
In the latter half of 2012, however, a tussle erupted between the federal
government and the HEC over the appointment of its Executive Director.
Ultimately, the Supreme Court of Pakistan had to intervene to resolve the
th
impasse. This situation was caused by the passage of the 18 Amendment
to the constitution, which focused on the devolution of power. Headed by
Senator Raza Rabbani, a committee that formulated the amendment
proposed that the HEC's functions be devolved to the provinces. The
wisdom behind the idea was to enable provincial governments to make the
best possible use of their new found autonomy.

What did the 18th Amendment Say?
th

Before the 18 Amendment was passed, the Constitution had a Federal
Legislative List comprising two parts as well as a Concurrent Legislative
List. While the centre exclusively legislates upon subjects in the Federal
Legislative Lists, issues of common interest, listed in Part II of the federal
list, fall under the purview of the Council of Common Interests.61 Both the
provincial and federal governments could legislate upon subjects on the
Concurrent List. In case of a conflict between the federal and provincial
levels, the former's legislation prevailed.62
th

The 18 Amendment abolished the Concurrent List, devolving a number
of subjects including 'curriculum, syllabus, planning, policy, centres of
excellence and standards of education' to the provincial domain.
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Simultaneously, the amendment added 'standards in institutions for higher
education and research, scientific and technical institutions' to the Federal
Legislative List II. The amendment did not, however, touch two items on
Federal Legislative List Part I – 'Federal agencies and institutes for the
following purposes, that is to say, for research, for professional or technical
training, or for the promotion of special studies,' and 'Education as respect
to Pakistani students in foreign countries and foreign students in
Pakistan.’63 This resulted in immense confusion over the role of the HEC
th
after the 18 Amendment was passed.
The proponents of devolution argued that after the passage of 18th
Amendment, the HEC's authority was restricted to keeping a check on
standards of higher education. The provinces, they added, were now
empowered to directly fund universities, patronise research and
development activities, and award scholarships to the students wishing to
study within the country or abroad.
On the other hand, the HEC's supporters, led by former chairman Dr. Attaur-Rehman, warned that the devolution of higher education to the
provinces would result in a drying up of foreign funds. They argued that the
HEC had improved standards of higher education since 2002 and
highlighted the commission's work in increasing the number of universities
in the country, as well as providing scholarships to students for research and
development activities. It was feared that owing to a lack of capacity, the
provinces would not be able to handle the subject of higher education.

How did the HEC Argue its Case?
In an effort to protect their institution from an 'ill-planned demise,' HEC
officials unleashed a media campaign. In a June 2012 interview, HEC
Chairman Dr. Javed Laghari said the provinces were more interested in
money than carrying out the HEC's functions. When the HEC agenda item
went to the Council of Common Interest in July 2012, the provinces said
they wanted the Rs. 44 billion allocation for the HEC distributed.64
th

However, the 18 Amendment seemed to have created a paradoxical
situation. The federal government argued that the distribution of resources
to the provinces must be carried out on the basis of the last National
Finance Commission (NFC) award which was approved in 2009, before the
th
passage of the 18 Amendment. However, that award was silent on the
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subject of the Rs. 44 billion allocated to the HEC. The federal government,
therefore, asked the provinces to support universities and other areas of
higher education from their existing resources. The provinces reportedly
refused, forcing the federal government to fund universities for another
year.65 In order to claim the additional funds, the provincial governments
must now wait till 2015 when a new NFC is due, according to Zafar ullah
Khan from the Centre for Civic Education, Pakistan.66
The functions of the HEC were consequently not devolved to the
provinces and were instead handed over to five different ministries at the
federal level.67 The HEC chairman argued that regulatory powers,
standards of higher education, curriculum formulation, research, foreign
scholarships and 15 GB internet bandwidth should not be devolved to the
provinces. Meanwhile, a former HEC chairman approached the Supreme
Court and pleaded that standards of higher education, research, regulatory
power, foreign students, scholarships and a few other functions remain with
the federal government. He argued that unless Parliament amended the
HEC Act, none of its functions could be devolved. Subsequently, the apex
court directed the authorities in April 2011 to halt the devolution of the
HEC till Parliament amended the HEC Act.68 Since then there has not been
any decision to amend the HEC Act although the government has formed a
high-powered committee comprising federal and provincial representatives
to discuss the HEC's devolution.
In a March 2013 interview, Murtaza Noor, the HEC spokesperson, said that
th
the commission was a regulatory authority and the spirit of the 18
Amendment did not allow for regulatory authorities to be handed over to
the provinces.69 He added that in its judgment on 12 April 2011, the
Supreme Court observed that the 18th Amendment protected the existing
status of the HEC. Noor further pointed out that the members of a
constitutional committee that drafted the 18th Amendment were divided on
its interpretation with regards to the HEC. Noor argued that “Both Senator
S. M. Zafar and Senator Waseem Sajjad believed the HEC functions could
not be devolved to the provincial governments.”
Meanwhile, the government and the chief architect of the 18th
Amendment, Senator Raza Rabbani, had a different perspective on the
devolution of the HEC. In an announcement on March 30, 2011, Senator
Rabbani declared: “[The HEC's] functions, except maintaining standards
of higher education, would be transferred to the provinces by re-drafting its
ordinance”.70 He said the clauses of the HEC Ordinance that did not clash
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with the 18th Amendment would remain untouched and that the ordinance
would be redrafted soon.
The government also insisted that the placement of the HEC under the
newly constituted Ministry of Professional and Technical Training was for
'ministerial support.' In an interview in July 2012, Chaudhry Qamar Zaman,
secretary of the newly-created ministry, insisted that the HEC was an
autonomous body and that the ministry was “helping the HEC in legislative
affairs and representing it before Parliament”.71 This perceived
subordination to another ministry also raised questions of hierarchy. Prior
to the 18th Amendment, when the HEC worked directly under the Prime
Minister, the HEC chairman was equivalent to a federal minister in status.
Placing the commission under a ministry would make the chairman
answerable to another federal minister.
The tussle reached a crescendo when the federal government handed
Chaudhry Qamar Zaman the additional charge of being executive director
of the HEC on 29 November 2012 when the term of the incumbent, Dr.
Sohail Naqvi, expired.72 The HEC chairman refused to obey the orders
because the authority had already granted a second extension to Dr. Sohail
Naqvi in August 2012.73
Sheikh Waqas Akram who was then Minister for education and training
questioned the legitimacy of the second extension provided to Mr. Naqvi
by the HEC chairman as Mr. Naqvi was a management scale officer. Akram
argued that under the rules of the Establishment Division, the prime
minister was the only authority who could award a service extension to
management scale officers.74
In its verdict on 18 December 2012, the Supreme Court declared the
appointments of both Chaudhry Qamar Zaman and Dr. Naqvi null and
void and directed the HEC chairman to appoint a new executive director
within 30 days. The bench, headed by Chief Justice Iftikhar Muhammad
Chaudhry, also noted that the prime minister had no authority to appoint
the executive director of the HEC.75 On 1 February 2013, the HEC board
appointed Professor Mukhtar Ahmed as the new executive director.

What is the Third-Party Perspective?
Barrister Babar Sattar, in an interview for this essay in March 2013, said
th
the18 Amendment did not specify the devolution of the HEC to the

51

federating units. He added that the area of higher education involved
significant foreign interaction and the provinces could not bypass the
federal government and interact with foreign governments. While the
abolition of the Concurrent List empowered the provinces to legislate on
curricula, syllabi, policy planning, centres of excellence and standards of
education, it simultaneously conferred upon the federation and the CCI a
shared authority to oversee the planning and coordination of research and
standards in institutions of higher education. Sattar, therefore, maintained
that the HEC remained a legitimate federal authority after the passing of
th
the18 Amendment.

Conclusion and Recommendations
It has been nearly four years since the passage of the 18th Amendment but
the devolution of the HEC remains largely unresolved. There is little clarity
on the sequence and pattern of its devolution to the provinces, and how
such a transition should be managed.
The victim of controversy surrounding HEC devolution has been the
education sector, which now falls under the jurisdiction of provincial
governments. The United Nations Development Program's Human
Development Index 2011 ranked Pakistan 145 out of 187 countries for
having gross enrolment ratios for primary and secondary education at 85
and 33.5 per cent respectively.76 The United Nations Scientific and Cultural
Organisation's Education for All Development Index 2012 ranked Pakistan
at 113 out of 120 countries.77 Similarly, the 2012 Legatum Prosperity Index
ranks Pakistan at 121 out of 142 in the education category.78
However, higher education has shown some progress. Despite a scarcity of
funding, universities and campuses have opened up in far-flung areas and
new academic programmes and technologies have been introduced. Over
2,200 HEC scholars have completed their PhDs and joined universities.79
Accessibility to higher education in Pakistan, which is at about 8%, is still
amongst the lowest in the world, comparable to Ghana at 9% and
Cameroon at 11%.80
Is there a roadmap to move past the controversy that has jeopardized the
future of higher education in Pakistan? A hasty dissolution of the HEC
would have resulted in chaos, especially due to the lack of capacity in
provincial governments to manage higher education. However, the
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inevitable cannot be perpetually delayed. Concerted programs aimed at
building provincial capacity can be developed, with the eventual objective
of devolving higher education to the provinces.
The provinces are also justified in their argument that it does not make
sense for the HEC to fund universities for research, development or
current expenditures when education is a provincial subject. The HEC can
and should continue to perform its regulatory functions. Functions such as
quality assurance, foreign scholarships and donors-funded programmes
should ideally remain with the federal government.
The HEC's autonomy can be assured by placing it directly under the
Cabinet Division instead of a ministry, but HEC officials need to broaden
their perspective and realise that improving higher education standards is a
collective and shared responsibility, not just the prerogative of the
Islamabad-based commission.
Syed Shahzad Raza is an Islamabad-based journalist and Fulbright scholar.
He works with Capital TV as a senior correspondent, and regularly
contributes to The Friday Times.
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Health and the 18th Amendment:
constructive tensions?
Dr. Sania Nishtar

The constitutional changes implemented under the 18th
Amendment redefined health-related mandates at the federal,
inter-provincial and provincial levels but clearly carved out space
for a strong federal role in the healthcare sector. Despite this, a
th
number of problems arose due to the implementation of the 18
Amendment and they stemmed principally from the sudden
abolition of the Ministry of Health and the abrupt transfer of
responsibilities to the provinces without a transitional period. As a
result, the federal role in health was undermined and there was a
loss of leadership in the healthcare sector at the national level. In
particular, the provinces opposed the creation of a federal drug
regulatory authority for more than a year, resulting in much
upheaval. The provinces also claim to be facing issues of
insufficient resource allocation given their new responsibilities.

I

th

n 2011, the 18 Constitutional Amendment introduced far-reaching
changes in Pakistan by amending more than 100 articles of the
Constitution. Among other reforms, the amendment was hailed for
granting long-promised autonomy to the country's federating units - its
provinces. This change, often labelled as 'devolution,' is unfortunately a
misnomer. Devolution, which entails the legal transfer of power to locallyelected political bodies, is not what the amendment aimed for. Instead, it
altered the power-sharing formula between the federal government and
provinces – a change significant in its own right.
There is a difference between the empowerment of a sub-national unit in a
federal system versus the grass roots empowerment of local governments
through devolution; a process which can take place in any system of
governance, be it unitary, federal or confederate. There are many examples
of devolution in Pakistan and the 2002 local government reform was the
most recent. The country has also experimented with sectoral devolution,
which, in the case of health, has been consistently unsuccessful. Tehsil-level
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decentralisation of financial management in the health sector in 1990, the
Sheikhupura Project81, and the establishment of district healthcare
authorities and district health governments following the National Health
Policy 1997 are illustrative examples—all of these have been abortive for
reasons described elsewhere.82
It is important to unbundle 'devolution' from the provincial autonomy
th
introduced by the 18 Amendment, especially in the case of the social
sectors. Devolution is synonymous with expectations of improvements on
a certain premise. These expectations are centred on the potential of
devolution to open avenues for accelerating progress in social service
delivery and enhance public sector effectiveness by bringing those
responsible for delivering services closer to intended beneficiaries and
making them accountable. Such expectations cannot be pegged with
provincial autonomy as a range of governance-related factors have to be
brought to bear in such a transformation — most of them with complex
ramifications. Therefore, the short-term impact of the 18th Amendment
has to be assessed in terms of institutional mandates and related
organisational changes at the federal and provincial levels.
In this context, it is important to have a clear understanding of the healthrelevant changes brought about by the 18th Amendment, so that appropriate
expectations can be ascertained in relation to its short-term impact.

The Amendments and Aftermath
A range of constitutional amendments had implications for the functioning
of healthcare systems at the federal and provincial levels. These have been
described elsewhere,83 and are summarised in Table 1.
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Table 1
Pakistan's 18th Constitutional Amendment: Changes relevant to the health sector
AREA OF
CHANGE IN
THE
CONSTITUTION
Abolition of the
Concurrent
Legislative List
(CLL)

Shifting of an
entry from the
CLL to the Federal
Legislative List
(FLL) Part II

NATURE OF THE
CHANGE

IMPLICATIONS FOR
THE HEALTH
SECTOR

The following entries were
deleted: Drugs and
medicines; Poisons and
dangerous drugs; Prevention
of the extension from one
province to another, of
infectious or contagious
diseases …; Mental illness
and mental retardation…;
Environmental pollution and
ecology; Population
planning; Welfare of labour,
conditions of labour; Legal,
medical and other
professions; Inquiries and
statistics.

It was inferred that with
deletion of these entries,
the federal government
has no role in the health
sector. However, an
independent report
outlined that the
Constitution still
provided space for
retaining national roles
federally, with the
exception of ‘drugs and
medicines.’

‘Legal, medical and other
professions’ was shifted
from the CLL to Part II of
the FLL.

Health workforce
regulation is now dealt
with federally, albeit with
formulation of policies
by the CCI.

Insertion of a new ‘International treaties,
International agreements
entry into the FLL, conventions and agreements are now completely
Part I
and international arbitration.’ under the federal
purview.
Shifting of an
entry from Part I
to Part II of the
FLL

‘National planning and
economic coordination,
including planning and
coordination of scientific
and technological research.’

Through this, the
provinces have been
empowered to play a role
in an area/subject, which
was previously not in
their mandate.
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Amendments in
Article 144

This enables any one
provincial assembly by
resolution to empower the
Parliament to enact
legislation to regulate
matters not contained in the
FLL

This represents one
constitutional mechanism
for overcoming issues
arising as a consequence
of the massive
devolution of authority
to the provinces, and was
brought in effect when
mandating drug
regulation

Amendments in
Article 270

Article 270AA(6), saves all
laws and other legal
instruments having the force
of law with respect to any
matter contained in the
omitted CLL, which were
enacted prior to the 18th
Amendment. These laws
continue to remain in force
until altered, repealed or
amended by a ‘competent
authority.’

Existing health-related
laws will continue to be
in force. However while
the 18th Amendment
‘saved’ laws, it may have
transferred the power to
alter, repeal or amend
laws in favour of the
provinces, which may
now be the ‘competent
authorities’ as referred to
in Article 270AA(6).

Abolition of the
The Ministry of Health was
Ministry of Health abolished, and there is no
federal institutional structure
for health in the country.

Fragmentation of
national health functions
across seven other
provincial domains.

The constitutional changes redefined health-related mandates at three
levels: federal, inter-provincial and provincial. Federal and inter-provincial
roles, which can also be described as 'national' were explicitly outlined in
two of the legislative lists of the Constitution. The only ambiguity in
relation to the healthcare sector between the federal and provincial
prerogatives arose in the context of one of the entries – drugs and
medicines – which was deleted from the Federal Legislative List (FLL).
Besides that, the Constitution clearly carved out space for federal roles in
the healthcare sector as can be seen in Table 2.
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Table 2
National health functions, with a strong policy rationale for a federal role:
Constitutional position and proposed relationship to an envisaged federal
structure
NATIONAL ROLE
National health policy:
-High level norms, norms of care,
inter-sectoral coordination,
technology, disasters and policy
coordination
-Federal mandates in health policy

CONSTITUTIONAL POSITION

Trade in health

Within the federal purview, enabled
through entry 27, Part I of the FLL

Health information

Completely within the federal purview.
Enabling entries are 19, 24 and 32 of Part I,
and entry 7, Part II of the FLL

Health research

Within the federal purview, enabled
through entry 16, Part I and entry 7 Part II,
FLL

Health regulation

Meant to be a federal prerogative by virtue
of entry 6 of Part II of FLL. However,
ambiguity exists as many ‘subjects’ to be
regulated have been devolved

International commitments

Within the federal purview, enabled
through entry 32, Part I of the FLL

Human resources

Within the federal purview, enabled
through entries 11, 16 and 17 of Part I of
the FLL, and entry 11 of Part II of the FLL

Can be enunciated by the Council of
Common Interests
Cabinet

Despite this, a number of problems arose in the aftermath of the 18th
Amendment's implementation and they stemmed principally from the
unplanned and sudden abolition of the Ministry of Health and the transfer
of responsibilities to the provinces without a transitional period.84 As a
result, the federal role in health was undermined and there was a loss of
leadership in the healthcare sector at the national level. Healthcare is a
decentralised subject in most countries of the world, regardless of their
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governance status. In fact, in each of the 36 countries which exist as
federations today, health is substantially decentralised. However, each one
does have organisations at the federal level — ministries, state departments,
or their equivalent — which are charged with national level responsibilities
in the healthcare sector as illustrated in Table 3.

Table 3
Federal structures for health in countries with federating systems
FEDERATION FEDERATING UNITS
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FEDERAL STRUCTURE
FOR HEALTH
Ministry of Health and Social
Action

Argentina

23 provinces and 1
autonomous city

Australia

6 states and 10 territories

Department of Health and
Ageing

Austria

9 Länder or Bundesländer

Ministry of Health and
Environmental Protection
(However, all functions related
to this ministry pertain to
environment only)

Belgium

3 communities, 3 regions

Ministry of Health

Brazil

26 states and 1 federal
district

Ministry of Health
(MinistériodaSaúde)

Canada

10 provinces and 3
territories

Health Canada (the department
of the government of Canada
with responsibility for national
public health)

Comoros

3 islands

National Directorate of Health
Services Department

Ethiopia

9 regions and 2 chartered
cities

Ministry of Health

Germany

16 Länder or Bundesländer Federal Ministry of Health

India

28 states and 7 union
territories, including a
National Capital Territory

Ministry of Health and Family
Welfare

Iraq

18 governorates, including
the autonomous region of
Kurdistan

Ministry of Health

Malaysia

13 states and 3 federal
territories

Ministry of Health

Mexico

31 states and 1 federal
district

Secretariat of Health

Nepal

14 zones and 75 districts

Ministry of Health

Nigeria

36 states and 1 territory

Federal Ministry of Health

Pakistan

4 provinces, 1 federal
Federal Ministry of Health (to
capital territory and
be abolished in June 2011)
specially administered areas

Russian
Federation

21 republics, 46 oblasts, 9
Ministry of Health and Social
krais, 1 autonomous oblast, Development
4 autonomous okrugs, 2
federal-level cities

Sudan

25 states

Federal Ministry of Health

United States of 50 states; 1 federal district;
America
1 incorporated territory, 13
unincorporated territories

United States Department of
Health and Human Services; all
US states have a state health
department.

Venezuela

Venezuelan Institute of Social
Security

23 states

Subsequent to the abolition of the health ministry, a technical report
outlined national roles in the healthcare sector for Pakistan as illustrated in
Table 4 and explained why it was essential that these be retained nationally
and kept consolidated under an umbrella organisation so that appropriate
linkages could be maintained. The report also outlined the constitutional
rationale for doing so by identifying the relevant entries in Part I and II of
the Federal Legislative List. Moreover, the analysis presented options for
the creation of a federal level organisational entity in consonance with the
spirit of devolution by outlining four choices for reconfiguring the Ministry
of Health. The creation of a health division stood out as the best choice
based on a nine point ranking, while the worst option outlined in the
ranking involved the adoption of what was labelled as a 'cut-and-chop'
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formula. Under the latter approach, the federally-retained health
institutions were to be placed under the control of other federal ministries.
This formula had previously been applied in the case of the abolition of the
Ministry of Population Welfare.

Table 4
National functions in health
1. Health information and research
a. Disease security
b. Monitoring health indicators and health systems performance
assessment
c. Evidence for policy
d. Health research
2. Health regulation
3. International commitments
4. National health policy
a. Policy in areas that are federal mandates, constitutionally
b. Overarching norms
c. Norms of care
d. Inter-sectoral coordination
e. Trade in health
f. Health technology
g. Disaster response
h. National policy coordination to
i. Establish standards for inter -provincial conformity
ii. Obviate unnecessary duplication

Unfortunately, the government chose the least favoured option of 'cutand-chop'. Some of the now defunct health ministry's functions were
transferred to the provinces whereas the remaining ones were given to
other ministries at the federal level. The situation is summarized in Table 5.
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Table 5
Federal health-related functions after the 18th constitutional amendment
FEDERAL FUNCTION

ASSIGNED TO

National Planning & Coordination (with
provinces and international development
partners)
Dealings and agreements with other countries
and international organizations in the fields of
health, drug, and medical facilities abroad.
Scholarships/ fellowships, training courses in
health from International Agencies such as
WHO and UNICEF
International aspects of medical facilities and
public health; International health regulations;
Port Health; health and medical facilities
abroad
National Associations in medical and allied
fields such as the Red Crescent Society and
T.B Association
Pakistan Medical & Dental Council

Planning & Development
Division

Pakistan Nursing Council
College of physicians & Surgeons
National Council for Tibb
National Council for Homeopathy
Pharmacy Council of Pakistan
Drug Regulatory Agency of Pakistan
Directorate of Central Health Establishment,
Karachi
Legislation pertaining to drugs and medicines,
including narcotics and psychotropic, but
excluding functions assigned to Pakistan
Narcotics Board; Administration of Drugs
Act, 1976; and

Economic Affairs Division
Economic Affairs Division
National Regulations &
Services Division
National Regulations &
Services Division
National Regulations &
Services Division
National Regulations &
Services Division
National Regulations &
Services Division
National Regulations &
Services Division
National Regulations &
Services Division
National Regulations &
Services Division
National Regulations &
Services Division
National Regulations &
Services Division
Drug regulatory agency,
National Regulations
&Services Division
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Poisons and dangerous drugs
Standardization and manufacture of biological Drug regulatory agency,
and pharmaceutical products
National Regulations &
Services Division
Medical, nursing, dental, pharmaceutical,
paramedical and allied subjects:
Devolved except to the extent
-Maintenance of educational standards;
of federal areas
-Education abroad;
IPC Division
-Educational facilities for backward areas and IPC Division
for foreign nationals, except the nomination of
candidates from Federally Administered Tribal
Areas for admission to medical colleges
Directorate of Malaria Control, Islamabad
IPC Division
Vital health statistics
Federal Bureau of Statistics
Medical and health services for federal
Capital A & D Division
government employees
Administrative Control of national Institute of Capital A & D Division
Handicapped, Islamabad
PIMS
Capital A & D Division
Federal Government Polyclinic Hospital,
Capital A & D Division
Islamabad
Coordinating medical arrangements and health States and Frontier Region
delivery systems for the Afghan refugees
Division
Administrative Control of Pakistan Medical
Cabinet division
Research Council
National Institute of Health
Cabinet Division
Health Services Academy, Islamabad
Cabinet Division
Federal Dental & Medical College, Islamabad Cabinet Division
National Health Emergency Preparedness and Cabinet Division
response Network
National Health Information Resource Centre, Merged with National
Islamabad
Institute of Health
Tobacco Control Cell
Merged with health Services
Academy
Prevention of the extension from one
Devolved
province to another of infectious and
contagious diseases
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With the abolition of the Health Ministry, federal leadership and ownership
of the healthcare sector was lost. It is also vital in an increasingly interconnected world as global health is fast gaining traction as a tool for
international cooperation.
With the loss of federal-level healthcare leadership, an additional number
of risks have emerged. The fragmentation of the health sector poses a
problem as most national functions are interlinked. Accurate information
from the healthcare sector is needed to inform federal-level decisions,
particularly in the areas of disease security, trade in health, and domestic
and external resource mobilisation. Each of these in turn has a bearing on
provincial and district-level service delivery, health financing, human
resource management and health governance. Fragmenting information in
this way and disjoining it from planning and policy simply means that the
federal government is undermining its own mandate in this sector.
Fragmentation is most evident in, and detrimental for, health information.
Currently, infectious disease surveillance has been devolved to the
provinces, vital health statistics have been given to the Federal Bureau of
Statistics and emergency preparedness is now under the Federal Cabinet.
The Directorate of Central Health Establishment, under which some
aspects of health-related border security fall, is under the Planning Division
and the agency which should act as their apex, the National Health
Information Resource Centre, has been given to the National Institute of
Health. Responsibility for international health regulations has been given to
the Ministry of Regulatory Affairs, which has no experience in dealing with
this specialised area. Hence, there are many gaps in the flow and
consolidation of information which makes it very difficult to synthesize
information for decision making.
The Centre has an additional role in federating systems, that of ensuring
equity between the federating units. With the loss of federal leverage, the
existing inequity of healthcare in the provinces may exacerbate over time.
Pakistan's traditional system of fiscal transfers in particular is a stumbling
block in this regard, since the federal government now does not have the
leverage to offer incentives to provinces to invest in priority social sector
areas.
Turf wars have also characterised the aftermath of the abolition of the
health ministry and the fragmentation of federal mandates. In particular,
drug regulation became a bone of contention between the federal
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government and the provinces. The space for this struggle was created by a
constitutional ambiguity in relation to the drug regulatory mandate
—'drugs and medicine' as a subject was removed from the Concurrent
Legislative List but the 'mandate to regulate' more broadly was granted to
the federal government by virtue of entry 6 of the Federal Legislative
List.85
The provinces opposed the creation of a federal drug regulatory authority
over a protracted one-year period, in deviation of the international norm of
federal-level drug regulation. An existing political rivalry between the
federal government and one of the provincial governments further
complicated the matter. As a result, the establishment of a federal drug
regulation authority—approval for which was granted in 2005 — was
further delayed. It was only after the World Health Organisation issued a
drug safety alert following the 'Isotab drug deaths' that the provinces
concurred to the notion of granting the federal government the prerogative
of drug regulation through Article 144 of the Constitution.86,87 However,
it took more than a year after the tragic incident for a Drug Regulatory
Authority (DRA)to be announced in November 2012.
This is just one example of the cost of the turf wars that ensued after the
th
passing of the 18 amendment. More recently, tensions are palpable
between the federal entities over the control of federal functions in health.
A case in point is the battle between the Planning Commission and the
Ministry of Inter-Provincial Coordination over the control of the National
Public Health Programmes. After an initial round of devolution, the
project management units of all programmes where international
agreements were involved were 'returned' to the federal government and
placed under the inter-provincial coordination ministry in view of donorcoordination considerations. This return created tensions with the
Planning Commission, which was expecting to take this subject under its
control. The fact that the Ministry of Regulatory Affairs' attempted to
acquire the status of a Ministry of Public Health is another illustration of
turf tensions.

Problems at the Provincial Level
Whilst most problems in this arena exist at the federal level, some
irregularities are also evident at the provincial level. The centralisation of
power in the provinces along with the simultaneous scale back of local
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government reform and the lack of tangible plans to decentralise
responsibilities to the districts, is one of them. In addition, recent analysis
has pointed out that large devolved programs are facing problems — the
Lady Health Worker Programme and the Jinnah Post-Graduate Medical
Institute being key examples.
It's weaknesses notwithstanding; the former health ministry had some
processes in place to deal with these problems. Either these processes were
not fully transferred, or the provinces did not have the capacity to deal with
them.88 The provinces have not paid sufficient attention to health
promotion and despite adequate resources the focus has remained on
tertiary care and medical schools. Lack of attention to glaring problems,
such as the prevailing doctor-nurse ratio, does not inspire confidence in
provincial governments' capabilities.
The provinces are also having difficulty implementing some of the
decisions that the federal government took immediately before the 18th
Amendment that now have significant resource implications at the
provincial level. The remuneration of health professionals as in the case of
doubling the salary of women health workers', following the orders of the
Supreme Court, is one instance where the resource allocation situation of
the provinces was considerably affected. In fact, revenue distribution has
been a key bone of contention in federal-provincial relations. Provinces
consistently state that given their new responsibilities, the allocation of
funds is insufficient, especially since the Rs. 23 billion for vertical
programmes was based on 2010 estimates and did not take into account the
impact of decisions such as the doubling of female health worker
remuneration. These tensions have surfaced because of the fundamental
mistake of deciding the National Finance Commission (NFC) Award
th
before the passing of the 18 Amendment. This glitch created space for
provinces to deny the ownership of mandates that they felt were not
adequately budgeted for in the seventh NFC Award.

Avoidable Glitches
In hindsight, all these 'problems' were largely process-related and could
have been avoided if decision making had been more participatory and
open; if technical advice had been sought and taken into consideration, and
if a carefully designed planning phase had guided a transition period
wherein these changes could have been incrementally made. Unfortunately,
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none of these were attributes of the process, which was carried out by a
commission charged with the responsibility of getting political consensus
on the amendment bill. The deliberations were all 'in-camera', and political
brokerage appeared to have been the prime motivation.
As significant as the issues are, they are rectifiable. However, a lack of
th
th
attention to these issues in the subsequent 19 and 20 Amendments does
not augur confidence. Despite the existence of an institutional mechanism
to deal with 18th Amendment-related problems — the Anomalies Cell —
these glaring issues have not been resolved.
Limitations and problems notwithstanding, there are some positive
developments, particularly in ownership. Some provinces are moving
forward with the creation of strategic plans and provincial policies while
efforts are also underway to initiate greater integration of the vertical
programmes. Its initial issues notwithstanding, the establishment of the
Drug Regulatory Authority at the federal level is also an indication that
collaborative federalism can be established.

The Way Forward
The focus now should be to look forward. Identifying and assessing
negative developments during the course of a process can have a positive
effect if remedial actions are suggested. Three imperatives are evident in
terms of the way forward.
The first should be the creation of appropriate institutional arrangements.
Two kinds of institutional entities are needed at the federal level; one which
is representative of the federation and allows effective inter-provincial
linkages and coordination; and another which is purely federal in nature.
Part II of the Federal Legislative List outlines inter-provincial mandates
such as human resource regulation and inter-provincial policy coordination
around which the former can be created. The Constitution mandates a
corresponding institutional forum, the Council of Common Interests, with
the same task. A health cell, secretariat or unit is needed to streamline these
arrangements. The Ministry of Interprovincial Coordination would be the
appropriate umbrella to create this entity. Additionally, as the ministry acts as
a secretariat for the Council of Common Interests, it would also be able to
enable the appropriate linkages and reporting relationships. Amongst other
things, this structure could be the point of focus for donor agreements with
the former health ministry; in particular the Global Funds for AIDS,
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Tuberculosis and Malaria; and the Global Alliance for Vaccine Initiative
(GAVI), both of which are now facing difficulties. With regard to GAVI's
funding, there is a risk that the funds in the pipeline, which are in excess of
$53 million, could be in jeopardy if appropriate arrangements are not put in
place quickly. The interprovincial coordinating mechanism has to take
responsibility for these contractual arrangements and ensure compliance
with their stipulations till the time that these contracts are in effect (2014),
following which one-to-one engagements with the provinces can be
explored. The provinces strongly agree with the notion of such a federallevel structure for health. A recent report has outlined detailed modalities
for its creation and this can be a starting point for planning.89
A purely federal institution is also needed to consolidate constitutionally
th
mandated national functions. The post-18 Amendment Constitution
outlines health prerogatives in three domains: federal, inter-provincial and
provincial. Part 1 of the Federal Legislative List outlines subjects under
exclusive federal purview including health information, regulation, trade in
health and research and finally, compliance with international agreements.
The new structure must conform to the spirit of devolution and safeguards
should be built against the weaknesses of the former health ministry.
Various options for this have been outlined, including one wherein the
National Institute of Health's mandate could be expanded - with its
epidemiology division serving as a hub for health information. The division
already has the mandate to deal with Integrated Disease Surveillance and
Response, the Disease Early Warning System and the Epidemic
Investigation Cell, which are all critical for ensuring disease security. In the
post-devolution scenario, its mandate can be broadened to assume
responsibility for health information and engage in collating, consolidating
and analysing information and relaying it to the appropriate decisionmaking levels in a timely manner. Pakistan already has international
reporting requirements under the Millennium Development Goals
framework and these are likely to increase after 2015.
At the provincial level, there are several entities such as secretariats,
directorates and reform units whose roles overlap. As the provinces now
have responsibility for healthcare and public health, they should develop
sustainable institutions with the capacity to plan and oversee reform.
International experiences show that the success of reform hinges on
appropriate domestic technical capabilities. Therefore, the provinces will
have to strengthen existing policy units. It is critical that the recentralisation
of power be avoided. Lessons from past experiences in setting up policy and
reform units must be remembered.
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The second imperative centres on the broader agenda of reforming
Pakistan's formula of federal fiscal policy and the need for innovation so
that equity can be prioritized and a mechanism established to mandate the
allocation of a certain age of funds to the social sectors.
Thirdly, it must be appreciated that 'devolution' or any other institutional
reform will not bear fruit if the core systemic constraints facing the state are
not addressed. Pakistan faces a number of challenges in the socioeconomic
and human security spheres. Without paying attention to resolving core
issues such as collusion, graft, lack of accountability, patronage, inattention
to merit, arbitrariness in decision making and policy vacillation, devolution
cannot come to fruition. This broader reform agenda is not in the purview
of this paper, but has been the subject of extensive discussion.90
Overcoming the constraints of the system entails detailed attention to
accountability, plugging leakages and pilferages from the system, ensuring
attention to merit, building safeguards against conflict of interest,
upholding the role of law; basing decisions on evidence; and, most
importantly, separating powers in the realm of state functioning. The
overall impact of these changes will be far greater than any radical change
that a constitutional amendment can bring.
Dr. Sania Nishtar is a global health expert and a major proponent of health
reform. She is the founder of NGO think tank Heartfile, and has served as
Federal Minister for Science and Technology, Information Technology,
Professional Education and Training in the 2013 caretaker government.

References

70

81.

The Sheikhupura Primary Health Care Pilot Project was established as a test-bed for
a range of management interventions, designed to establish more decentralized
decision-making within the health sector and to enhance the effective involvement
of local communities in decision-making processes. The project ran from 1993 to
1998.

82.

Nishtar S. Choked Pipes: Reforming Pakistan's Health System. Oxford University
Press, 2010. ISBN 978-0-19-547969-0

83.

Nishtar S. Health and the 18th Amendment: Retaining national functions in
devolution. Heartfile: 2011. Accessed on January, 13, 2013 from
http://www.heartfile.org/pdf/HEALTH_18AM_FINAL.pdf

84.

Nishtar S, Mehboob AB. Pakistan prepares to abolish Ministry of Health. Lancet
Published online May 5, 2011 DOI:10.1016/S0140-6736(11)60606-5.

85.

Nishtar S. Mandate to Regulate. The News International. Accessed on January 16,
2913 from http://www.heartfile.org/pdf/99_Mandate_to_regulate.pdf

86.

Nishtar S. Pakistan's deadly cocktail of substandard drugs. The Lancet - 5 March
2012. DOI: 10.1016/S0140-6736(12)60277-3

87.

Nishtar S. Drug Regulation and Beyond. The News International
http://www.heartfile.org/pdf/101_DRUG_REGULATION_AND_BEYOND
.pdf

88. World Bank, WHO, DFID, USAID-TAUH. Devolution of the heath sector
following the 18th amendment to the Constitution of Pakistan: opportunities and
challenges. Sept 2012
89.

World Bank, WHO, DFID, USAID-TAUH. Devolution of the heath sector
following the 18th amendment to the Constitution of Pakistan: opportunities and
challenges. Sept 2012

90.

Nishtar S. Choked Pipes: Reforming Pakistan's Health System. Oxford University
Press, 2010. ISBN 978-0-19-547969-0

71

Population Welfare in
Post-Devolution Scenario
Dr. Nasser Mohiuddin, Dr. Noorus Sehar, Dr. Tufail Muhammad Khan

While family planning activities were introduced in Pakistan by a
non-governmental organisation, the first-ever National Population
Policy was formulated in 2002, which focused on population
stabilisation by the year 2020 as a long-term vision for the
programme. However, after devolution, the functions of national
planning in the health sector and cooperation with the provinces
and international development partners have been vested with the
Planning and Development (P&D) Division of the federal
government. Presently, at the federal level, reproductive health is
being dealt with by at least four ministries. None of them have the
requisite capacity, especially in terms of technical expertise, to
carry out their functions vis-à-vis reproductive health effectively.
There is a dire need for strong advocacy at the provincial level to
convince the governments to continue their population welfare
programmes. Despite the problems and challenges, there are
enormous opportunities, especially for the provincial governments
which can, over time, develop their capacities to formulate
provincial population policies and strategies which can be more
responsive to the local socio-cultural needs and demands.

T

th

he signing of the 18 Constitutional Amendment into law on April
2010 was a defining moment in Pakistan's history in the move
towards decentralising political power from the centre to the
provinces. The amendment's chief architect, Senator Raza Rabbani, called
it the “most significant restructuring process” since independence.91
Despite its significance, however, the devolution that followed the
amendment adversely affected the Population Welfare Programme (PWP),
raising new and serious challenges for both the federal and provincial
governments. Before analysing the status of the PWP post devolution, a
brief account of the programme in Pakistan is useful, since it has gone
through much experimentation over time.
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Tracing the Evolution of Family Planning
Family planning activities were introduced by a non-governmental
organisation, the Family Planning Association of Pakistan (FPAP), in
conjunction with other voluntary organisations in the early 1950s.92 The
government started patronising these activities through FPAP under the
first Five-Year-Plan (1955-60)93 and the public sector health infrastructure
started direct family planning service provision in the second Five-YearPlan (1960-65).94 However, recognising the demographic significance of
family planning as a population control measure, an independent setup
along with a service delivery network was created during the third Five Year
plan (1965-70).95
Several new projects to control population growth were introduced by the
government during the 1970s but for a host of reasons, including
governance issues, almost all of these failed.96 In 1980, the Population
Division was rechristened the Population Welfare Division and transferred
to the then-Ministry of Planning & Economic Development. It was
mandated to deliver both family planning services as well as maternal and
child healthcare.
A breakthrough in the Population Welfare Programme occurred in latter
part of the seventh Five Year Plan (1990-93) and the programme flourished
during the next plan period (1993-98) because of strong political support
from the highest levels.97 The first-ever National Population Policy was
formulated in 2002, which focused on population stabilisation by the year
2020 as a long-term vision for the programme. Thus, by end of the ninth
Five Year Plan (1998-2003), there was a noticeable rise in the contraceptive
prevalence rate (CPR) and reduction in the population growth rate (PGR).
These upward trends continued in later years and according to the findings
of the Pakistan Demographic & Health Survey 2006-07, knowledge of any
modern contraceptive method among married women was around 96%,
use of any contraceptive methods among newly married women was
around 30%, including the use of modern contraceptive methods up to
22%; total fertility rate (TFR) fell to 4.1, and population growth rate (PGR)
was reduced to 2.1 per annum.98

Devolution in Practice
On the eve of devolution in 2012, the Population Welfare Programme had
been well established. Its major functions included policy making; strategic

73

planning; budgeting and resource mobilisation at the national and
international levels; internal and external coordination; contraceptive
commodity security; supply chain management; standardised human
resource development through specialised training of medics and
paramedics at regional training institutes (RTI) and population welfare
training institutes (PWTI); clinical and non-clinical research; harnessing the
potential of NGOs; implementing quality assurance through standardssetting, recruitments, procurements, demand generation; and the family
planning service delivery. Of these functions, local recruitments,
procurements and service delivery had been devolved to the provincial
population welfare departments (PWD) since 2002, and the Population
Policy was revised, after consultations with all stakeholders, to prepare a
draft for Cabinet approval in 2010.99
However, after devolution, the functions of national planning in the health
sector and cooperation with the provinces and international development
partners have been vested with the Planning and Development (P&D)
Division of the federal government. Despite the devolution of the
programme to the provincial governments, P&D will continue to budget
national health programmes, including the Population Welfare Programme,
until 2014-15.100 However, the continuation of the programme beyond
June 2015 has not been guaranteed unequivocally.
Furthermore, the management of research and research institutes,
including the National Institute of Population Studies and the National
Research Institute of Fertility Control have been vested with the P&D
Division. Also, the procurement of contraceptives and their storage at the
Central Warehouse, Karachi and coordination with civil society
organisations through the National Trust for Population Welfare is handled
by the P&D Division.
Meanwhile the provinces have been handed over the responsibility for
advocacy, in addition to previously devolved functions such as the
formulation of provincial policies and development of strategic plans for
their respective population welfare programmes; human resource
development; demand generation through population education and
community mobilisation; and implementation of programmes and projects
to carry forward family planning service delivery.
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Post-Devolution Challenges
Presently, at the federal level, reproductive health is being dealt with by at
least four ministries: the P&D Division, the Ministry of Inter Provincial
Coordination, the Ministry of Capital Administration & Development, and
the Ministry of National Regulations & Services. None of them, however,
have the requisite capacity, especially in terms of technical expertise, to
carry out their functions vis-à-vis reproductive health effectively. Also, the
ministries have yet to consult each other to determine their functions and
develop inter-ministerial coordination mechanisms. While funds for
development are released to the provincial population welfare departments
through the P&D Division, there is hardly any mechanism to regularly
oversee and compile their performance, set national targets in line with
international commitments and national development goals, and regulate
the monitoring and evaluation of field activities.
Meanwhile, the 2010 draft of the Population Policy, prepared by the nowdefunct Ministry of Population Welfare after exhaustive consultations with
all stakeholders, including the provincial population welfare departments,
donors, technocrats, civil society organisations, and national and
international development partners, continues to gather dust. The policy
that was to be presented to the federal Cabinet in 2010 before the 18th
Amendment was signed into law, does not enjoy any ownership at the
federal or provincial level at present.
The provinces also do not appear to be on the same page on the issue of
continuing the population welfare programmes. Balochistan, aiming to
increase its population, has informally indicated its reservation over
continuing the programme. Similarly, the Khyber-Pakhtunkhwa
government, under pressure from the conservatives, would rather have the
programme maintain a low profile. While Punjab and Sindh are likely to
continue the programme and allocate resources in the provincial budgets
after June 2015, neither of the two has formulated their provincial policies
for the programme. Significant reasons for this may be the lack of
competence of the provincial population welfare departments, sociocultural barriers, and scarcity of political support for the programme.
There is, therefore, a dire need for strong advocacy at the provincial level to
convince the governments to continue their population welfare
programmes and expand them through adequate resource allocation,
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sustainable policy development and capacity building. Each of those tasks
is a separate challenge in itself but the greatest challenge would be the
building up of the capacity of provincial population welfare departments to
formulate synergetic provincial population policies and strategies. The
socio-cultural specificities of each province have to be perceived,
understood and accounted for while formulating these strategies.
Apart from all other challenges facing the population welfare programmes.
there is also the accountability of the provincial governments,
responsibility for fulfilling commitments made internationally and
representation at various international forums. Furthermore, thousands of
employees of the programme have been disturbed vis-à-vis their postings,
service restructuring, and due to integrating seniority and promotions.
Many of them have opted to retire prematurely, causing intellectual loss and
a deficit of institutional memory.

Recommendations
Despite challenges, enormous opportunities in improving population
welfare programs exist for provincial governments. The provincial
departments can, over time, develop their indigenous capacities to
formulate provincial population policies and strategies that can be more
responsive to local socio-cultural needs and demands. In this context, time
will be of essence.
The potential of the population dividend can be better unleashed by linking
youth training and productivity with available local resources and needs.
Human resource development can be better synchronised with the
provincial population welfare programmes, ensuring availability of locally
trained personnel in rural and remote areas, as envisioned in the case of
future programme expansion.
Having spoken at length of the provinces, the role of the Centre in this
scenario must also be questioned. The federal government should take all
stakeholders on board, especially the provincial governments, and develop
a national policy framework to define broad principles and provide
guidelines and intellectual bases for the formulation of provincial policies
for the Population Welfare Programme. Under the proposed national
policy framework, it should be binding upon provinces to allocate adequate
financial and human resources for the sustainability and future expansion
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of the programme as a basic social service need that would be unaffected by
changes in political leadership at the federal and provincial levels.
Strong advocacy campaigns should be initiated to promote family planning
as a means of reducing high maternal and infant mortality rates in the
country. The roles and responsibilities of various divisions and federal
ministries also need to be demarcated, coupled with the development of a
mechanism for inter-ministerial and inter-provincial coordination in order
to streamline the vertical and the horizontal linkages of all entities dealing
with the Population Welfare Programme. This would certainly enhance the
efficiency and effectiveness of the programme, enabling it to achieve its
objectives and development goals for the country.
Dr. Nasser Mohiuddin is a public health professional who has closely
worked with the Population Welfare Programme for more than 20 years. He
is currently heading an organisation meant for complementing and
supplementing the public sector for population welfare service delivery
through non-governmental/civil society organisations.
Dr. Noorus Sehar is an expert in the anthropological aspects of the
Population Welfare Programme, and has authored many research papers,
especially in the domains of gender, adolescence, maternal and
reproductive health, and rights. She has also remained with the public and
private sectors for over 18 years.
Dr. Tufail Muhammad Khan is a renowned pediatrician with around 30
years experience in the field of reproductive health and pediatrics. He has
worked with the Population Welfare Programme and is currently serving as
the Focal Person of Pakistan Reproductive Health Network-KP and
Chairperson of Strengthening Participatory Organisation.
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Devolving Environment,
but Centralising Climate Change
Rina Saeed Khan

After the passing of the 18th Constitutional Amendment, the
federal environment ministry was devolved to the provinces in
June 2011. There was much debate on this move as there were fears
that the provinces lacked the capacity to deal with complex
environmental problems threatening Pakistan today. In April 2012,
the government elevated the issue of climate change to a cabinetlevel portfolio by creating the Ministry of Climate Change. The
reasoning behind this was that climate change is a global issue and
hence needs to be addressed at the federal level. The National
Climate Change Policy, which was formed after lengthy
consultation with the provinces, stressed the importance of
training and capacity-building and identified the need for
international support for both adaptation and mitigation. One of
the goals of the NCCP is to enhance the awareness, skills and
institutional capacity of relevant stakeholders, as well as to
promote the conservation of natural resources and long-term
sustainability. Under the action plan currently being finalised, the
capacity of the provinces is being increased to deal with issues such
as water and disaster management and disaster risk reduction.

A

fter the passing of the 18th Constitutional Amendment, the federal
environment ministry was devolved to the provinces in June
2011.101 There were fears that there was not enough capacity or
competence at the provincial level to deal with the complex environmental
problems threatening Pakistan today. These problems include changing
monsoon patterns, melting glaciers, seasonal flooding, rising sea levels,
desertification, air pollution, loss of biodiversity and water scarcity.102
However, the devolution went ahead as planned and all environmentrelated institutions, regulatory bodies, staff, resources and liabilities were
transferred to the provinces, except those having jurisdiction in the federal
capital territory. The federal Pakistan Environment Protection Act of 1997
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(PEPA) was allowed to continue for a certain period, although there was
much confusion about what would happen next. Some experts commented
that at least a year of discussions and analysis should have preceded the
devolution of this ministry.

Debate on the Devolution
At that time, Shafqat Kakakhel, a former United Nations Environment
Programme official and a member of the Advisory Core Group on Climate
explained: “with the devolution of the Ministry of Environment,
government institutions like ENERCON (which deals with alternative
energy development) and the environmental tribunals and labs will all go”.
In his view, the 1997 PEPA Act “was one of the most comprehensive laws
that Pakistan ever established.” As the environmental tribunals were a
product of PEPA, he was quick to analyse that gaps would remain unfilled
and according to him, “several trains have come to a halt.” Yet, he continued
to point out that devolution was “actually a good opportunity to examine
the environmental health of the country and the various roles of
institutions, especially those relating to the provinces. What is needed is a
smart re-fitting of institutions.”103
Naseer Memon, an environmentalist and activist, supported the process of
devolution wholeheartedly. “I think devolving the environment
department to the provinces is a step in the right direction. A larger part of
this portfolio is already being handled at the provincial level through
environment protection agencies (EPAs).” He added: “although EPAs in
the provinces have yet to show their teeth, it is mainly because of the illequipped and resource-starved institutional bodies of EPAs. These EPAs
are yet to get adequate human, technological and financial resources to
perform. This is the right time the torch should be passed to the provincial
EPAs by improving them through resource injection and capacity
enhancement.” He hoped that the functionally autonomous and financially
sound EPAs could outshine the federal government's performance on the
environmental front.104
At the time of devolution, there was concern about the future of various
international environmental agreements, such as the UN Framework
Convention on Climate Change and the UN Conventions on Biological
Diversity, Desertification and Wetlands, to which Pakistan is a signatory.
Following devolution, the government considered setting up a unit to look
after these international agreements in one of three departments – the
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Ministry of Foreign Affairs, the Planning Division, or the Economic
Affairs Division.
At the time, no wing of the federal government had started any
negotiations with the provincial governments to decide the fate of national
policies such as the Drinking Water Policy; National Forest Policy; National
Rangeland Policy; National Environmental Policy; National Water Policy;
National Sanitation Policy; National Resettlement Policy; Clean
Development Mechanism; National Operational Strategy; the Pakistan
Clean Air Programme; the Pakistan Arsenic Mitigation Plan; or of the
newly formed National Climate Change Policy (NCCP). Similarly, the fate
of the Environment Protection Council, an apex body headed by the prime
minister to govern environmental management was also left hanging.

Post-Devolution Confusion
The Environment Division and its allied bodies had a total strength of
1,183 employees that were overseeing 27 development projects with an
estimated price tag of Rs. 9.18 billion before the Ministry of Environment
was devolved.105 For several months after the devolution process began,
the employees had no idea where they would go as the debate of moving
them to either the Planning Division or the Economic Affairs Division was
still underway. Critics like Malik Amin Aslam, former minister of state for
environment, complained that “climate change effects could cost Pakistan's
economy up to $14 billion per year … but Pakistan has gone into reverse
mode at the worst possible time, as is evident from the fact that 14 out of 18
environmental subjects that were chosen for devolution have actually been
given to other federal ministries.”106
During this period of confusion, the newly formed National Climate
Change Policy and the responsibility for handling of international
negotiations were both given over to the Ministry of Planning, while the
subject of emissions trading was allotted to the Ministry of Water and
Power. Malik Amin Aslam called upon Pakistani policymakers to face the
fact that “the country cannot run away from the effects of a changing
climate … in the past 40 years, nine out of the top ten natural disasters in
Pakistan have been climate-triggered which shows the magnitude of the
challenge.”
In October 2011, then-prime minister Yousaf Raza Gilani created four new
federal ministries after devolution to absorb the leftover departments at the
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federal level, one of which was the Ministry of National Disaster
Management. The departments placed under the new ministry included the
National Disaster Management Authority; Pakistan Environmental
Protection Council; Pakistan Environmental Protection Agency; Pakistan
Environmental Planning and Architectural Consultants Limited; Global
Environmental Impact Study Centre; and all policy, legislation, plans,
strategies and programmes vis-à-vis disaster management including
environmental protection and preservation, coordination, monitoring and
implementation of environmental agreements with other countries,
international agencies and forums.
The former Secretary of Environment, Javed Malik, was nominated as
Secretary for the new ministry. He initiated the National Climate Change
Policy (NCCP) when he was the Secretary of Environment. This document
has now become the new umbrella policy and contains sections on water,
agriculture and livestock, biodiversity, human health, disasters and
managing ecosystems including mountains, wetlands, coastal areas and
rangelands.

Addressing the Threat of Climate Change
Two years before massive floods hit Pakistan in 2010, the federal
government had already started taking the threat of climate change
seriously by forming a Presidential Task Force on Climate Change in
October 2008. Earlier still, in 2002, the Global Change Impact Study
Center had been established to undertake climate change research and
advise policymakers and planners on climate issues. In 2010, before the
floods arrived, the task force issued a report on climate change impact in
Pakistan. The task force had consulted federal and provincial agencies, as
well as organisations and experts before publishing its findings, which
warned that heavy rains, flash floods, diseases and rising temperatures were
all an inevitable reality forced upon Pakistan by climate change.107
The task force's recommendations gave birth to the NCCP, authored
by Dr. Qamar-uz-Zaman Chaudhry, Advisor on Climate Affairs to the
Government of Pakistan, and Vice President of the World Meteorological
Organisation. The policy, formed after several months of consultation with
the provinces, stressed the importance of training and capacity building. It
also identified the need for international support for both adaptation and
mitigation. Although the Ministry of Environment had prepared the policy
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before devolution, it took almost a year to be presented to the federal
Cabinet.108 The NCCP was approved in principle by the Cabinet in March
2012, ratified in September the same year, and launched in February
2013.109

From Disaster Management to Climate Change
In April 2012, the government of Pakistan elevated the issue of climate
change to a Cabinet-level portfolio by renaming the Ministry of National
Disaster Management to the Ministry of Climate Change, with Rana
Farooq Saeed Khan appointed as its first federal minister. In the context of
global climate change, Dr. Qamar-uz-Zaman pointed out that the changing
of the name was “more appealing than its earlier name”.110 This ministry
was to oversee research and project implementation, to mitigate and adapt
the effects of climate change, and effectively work towards reducing
environmental risks to the country.
With the establishment of a federal Ministry of Climate Change in
Pakistan, there is now an opportunity to turn policy into good practice. An
action plan is being made that will include short-term (in the next two
years), medium-term (in ten years) and long-term actions (in 20 years). The
priority will be the conservation of natural resources, including water and
energy. According to Dr. Qamar-uz-Zaman, who is working on the action
plan, “it will include assessment and inventory of our water resources. The
focus will be on adaptation to climate change in the water sector,
agriculture, mountain areas and disaster reduction. There will be mitigation
measures as well – how to reduce emissions from energy production, and
forests.”111
This poses an important question: why was there a need for re-centralisation
of the policy under the Ministry of Climate Change after devolution had
taken place? Dr. Qamar-uz-Zaman explained: “Climate change is a global
issue – not even a regional issue – therefore it has to be tackled at a national
level, as a federal subject”. The Ministry of Climate Change is now trying to
understand how climate change will affect Pakistan's water availability,
agricultural output, energy sector, and how the country can develop its
capacity to deal with increasingly extreme weather events. Dr. Qamar-uzZaman added, “The NCCP was formed after extensive consultations with
the provinces. Ultimately, it has to be implemented by the provinces – the
federal government will only be coordinating on climate change with
provinces and the international donors.”112
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According to the Minister for Climate Change, Rana Farooq Saeed Khan,
“The new policy will pave the way towards evolving regional and provincial
strategies and action plans to meet the challenge Pakistan is facing due to
others' follies… Pakistan is amongst the least polluting countries but most
threatened by the adverse impacts of climate change. We emit only 0.8 of
the world's emissions against America's 26% and massive emissions by
China and India.”113
Aside from overseeing the NCCP, the Ministry of Climate Change is also
implementing the $7 million Glacier Lake Outburst Floods (GLOF)
project in Chitral and Gilgit with the help of the United Nations
Development Programme (and funding from the Adaption Fund of the
UNFCCC) and handling the Clean Development Mechanism projects, of
which 34 have been approved while more than 50 are in the pipeline.114

Enhancing the Provinces' Capacity
One of the goals of the NCCP is to enhance the awareness, skills and
institutional capacity of relevant stakeholders, as well as to promote the
conservation of natural resources and long-term sustainability. Under the
action plan currently being finalised, the capacity of the provinces is being
increased to deal with issues such as water and disaster management and
disaster risk reduction. The provinces are to come up with long-term policy
measures to address the increases in the intensity of extreme weather
events, which coupled with erratic monsoon rains, cause frequent and
intense floods and droughts.
The provinces also have to come up with their own plans for water
conservation and water losses in irrigation. Increased temperatures will
result in enhanced heat and water-stressed conditions, particularly in arid
and semi-arid regions, leading to reduced agriculture productivity. There
will also be a further decrease in the already scant forest cover from rapid
changes in climatic conditions. This will mostly affect Khyber
Pukhtunkhwa where a dense forest cover still exists. The province of Sindh
(and to some extent Baluchistan) will face threats such as the increased
intrusion of saline water into the Indus Delta, adversely affecting coastal
agriculture, mangroves and breeding grounds of fish; projected sea level
rise and increased cyclonic activity due to higher sea surface temperatures;
and stress between upper riparian and lower riparian regions on sharing of
water resources. Gilgit-Baltistan will face the issue of melting glaciers at
lower levels in the Hindu Kush-Himalayan-Karakoram mountain ranges,
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which are causing devastating glacial lake outburst floods.
The Ministry of Climate Change plans to enhance the capacity of
provincial entities and also help them receive funding and assistance from
international donors. The focal persons are the provincial ministers and
secretaries of environment who will liaise with the federal ministry. They
will in turn involve other secretaries, including the water, agriculture and
forest secretaries for multi-sectoral capacity development. The Ministry of
Climate Change will provide institutional assistance, but the provincial
entities will have to request it to help fill the gaps in their capacity. The
Ministry of Climate Change will also assist the provinces and regions in
coordinating with donors. All the provinces are currently providing
feedback on the action plan based on the NCCP, which will be finalised later
this year. The action plan will also create awareness about the windows of
opportunities that are available for climate finance for the four provinces
and two regions (Gilgit-Baltistan and Azad Jammu &Kashmir).
The threat of climate change is now a major concern for the survival of
Pakistan and the country has to do a lot more at the provincial level. Some
of the actions that need to be taken on an urgent basis are repairing
dilapidated canals, implementing more stringent laws on deforestation,
improving agricultural and irrigation techniques, and, establishing more
robust disaster risk reduction mechanisms in order to deal with floods and
other calamities.
Rina Saeed Khan is an award-winning environmental journalist in Pakistan.
She received the Earth Journalism Award in Copenhagen in 2009 for her
climate change reporting, and holds an MA in Environment and
Development from SOAS in London.
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Devolution and Women's Development
Tahira Abdullah

Women in Pakistan have not been mainstreamed into the national
economy and politics even though they comprise 48% of the
population. When the Parliamentary Committee on Constitutional
th
Reforms (PCCR)was formulated, which led to the landmark 18
Amendment to the constitution of 2010, not a single female
member was given a seat on it. Furthermore, subsequent written
input and recommendations regarding the Federal Ministry of
Women's Development (MoWD) and other issues were not
incorporated. While the Ministry of Women's Development might
have been perceived as being ripe for abolishing by some in 2011,
today it appears that that the decision to abolish was made too
hastily. It will now be up to incoming provincial governments to
take full responsibility and ownership, rationalise their budgets for
women's development, regularise their hitherto contractual or
project staff, and solve the problems plaguing the Women's
Development Departments and Shelters. A major shift in attitudes
and perceptions is required across the board.

W

omen's development – or more importantly, empowerment
–has been marginalised in Pakistan by being relegated to a sector
akin to agriculture, trade, education, health, or environment.
Women continue to be perceived as a 'segment' or 'sector' of society by the
government, private institutions and large civil society organizations.
Recognizing women as an inherent part of society with fundamental rights
equal to their counterparts should suffice as rationale for mainstreaming
women into the national economy, politics and society. Instead, women are
marginalized and remain unequal citizens with inequitable access to
education, healthcare, jobs, protection and access to resources.
This very faulty conceptualisation of women's empowerment issues
permeates through all tiers of the State and its institutions. Successive
governments – democratic or dictatorial, elected or imposed – have failed at
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shifting the status quo. Some have been more disappointing than others,
since expectations of them were higher. One such example is the failure of
parliament, led by a coalition of progressive parties spearheaded by
Pakistan Peoples Party (PPP), to nominate even a single woman to the
Parliamentary Committee on Constitutional Reforms (PCCR), which led to
th
the landmark 18 Amendment to the constitution.
Despite condemnation and demands for rectification from civil society,
including Pakistan's women's movement, rights activists, gender experts,
legal experts and the National Commission on the Status of Women
(NCSW), the then Speaker of the National Assembly did not use her
prerogative to nominate a member of the Parliamentary Women's Caucus
to the PCCR. As a result, women remained unrepresented in this crucial
committee.
Similarly, civil society's subsequent written input and recommendations to
the PCCR were not incorporated. As a consequence, recommendations on
the devolution of the Federal Ministry of Women's Development (MoWD)
and on institutionalising rights remained unaddressed and were omitted
from review, revision and amendment. Among others, these included:
1. Repeal General Zia-ul-Haq's 8th Constitutional Amendment, which
provides an Indemnity Act for his unconstitutional and
undemocratic martial law regulations, ordinances and 'Islamisation'
measures.
2. The need to transform the 1973 Constitution's male-centric
semantics into gender-just language by, for example, simply
modifying words like 'he' and 'his' to 'he/she' and 'his/her'
throughout the text.
3. Removal of the word “alone” from the equality provision of
Article 25, which stated that there would be “no discrimination on
the basis of sex alone”– this last demand was eventually met.
The absence of women representation in the PCCR and the lack of
concrete efforts to address demands by women and minority rights activists
in the subsequent devolutionary process, however, did not detract from the
unquestioned merits of the landmark devolution of power from the federal
to the provincial level. A long standing demand of smaller provinces in
Pakistan, the devolution of power ought to have been simultaneously
implemented down to the local government tier, in order to complete the
original intent of governance envisaged for the federation. This step is vital
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for furthering the agenda of women's empowerment at the grassroots but it
was not carried out in any of the provinces during the three years following
th
the adoption of the 18 Amendment – despite the addition of local
governments as the third tier of government.
While teething problems were noted in the devolution of almost all federal
ministries, none were resisted and argued more fiercely than the proposal
for abolishing the federal Ministry of Women's Development (MoWD) in
2010-11. Proponents and opponents of abolishing the MoWD had
substantive arguments. Those in favour, reiterated the long-held view that
over the three decades of its existence, the MoWD had been weak,
ineffective and unsuccessful in carrying out its mandate, which included:
policy-setting for gender equality and gender justice; tabling and steering
gender-specific legislation through parliamentary committees, particularly
in order to harmonise domestic laws with binding commitments under the
Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW); acting as a catalyst for gender mainstreaming and
women's empowerment in all federal and provincial ministries, local
governments, para-statal entities, and across all sectors of the national
economy; and advocating gender-responsive budgeting (GRB) in all
government entities.
Further, as the designated focal point to the CEDAW, the MoWD was
mandated to ensure the implementation of its provisions by all three tiers
of government; coordinating, interacting and liaising with the international
donor community and the provincial governments in a tripartite linkage;
monitoring, evaluating and reporting on CEDAW and other international
covenants; and undertaking policy-oriented research and analysis, with a
focus on gender-disaggregated data collection and compilation.
In fairness, it must be admitted that throughout its 32-year existence, the
MoWD suffered from a clearly demonstrated lack of leadership, political
will and commitment to gender equality and justice, with one notable
exception - between 1994 and 1996. This resulted in the ministry being
inadequately and mostly incompetently staffed and under-funded for its
substantial mandate, which in turn resulted in its taking on small-scale
service delivery projects which were not envisaged in its original mandate.
Hence, the MoWD might have been perceived as being ripe for abolishing
by some in 2011. However, four years post facto, it appears that the
devolution of MoWD was ill-conceived, with significant lapses in
implementation, giving weight to the opponents' arguments.
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In theory, all of MoWD's entities, functions, funds, staff and equipment
were transferred to the WDDs in the provinces, with a skeleton staff
retained by the federal government. This staff was housed in the Ministry
of Human Rights (MoHR) primarily to deal with women's rights, CEDAW
implementation and its reporting requirements. In practice, this transition
did not transpire as proposed.
The MoHR, which was subsequently subsumed in the Ministry of Law and
Justice as a division, was inadequately positioned to take on CEDAW
implementation. Capacity constraints in mainstreaming women rights in
the human rights portfolio persisted. The MoHR's abolishment and merger
in the Ministry of Law and Justice further bifurcated the importance of
women's development in the federal government – with the result that no
significant proposal or policy for women's empowerment surfaced after the
devolution of MoWD in 2011.
An illuminating case in this context was the severe post-devolution crisis
faced by the formerly MoWD-operated women's shelters across the
country, renamed in 2008 as the Shaheed Benazir Bhutto Women Centres
and Shelter Homes (SBBWCSHs). Post-devolution, it was understood that
the federal government would only be responsible for running the shelter
located in Islamabad, since it fell under the jurisdiction of the Islamabad
Capital Territory (ICT). All the others were to be taken over by the
respective provincial governments.
Since the late 1990s, these shelters/centres were set up and run by the
MoWD in all provinces as a vertical federal project, while the Social Welfare
Departments (SWDs) of the provincial governments continued to fund and
operate the much older Darul-Amaans, established about six decades ago for
destitute women and those in crisis. This gave rise to a turf battle between
the federal MoWD and the provincial SWDs. It also raised the spectre of
potential duplication and wastage of scarce resources in the social sector.
Fierce rivalry and competition exists between the newer, better resourced
shelters and the much older, run-down, stigmatised Darul-Amaans.
When the SBBWCSHs were devolved post-18th Amendment, the provinces
were expected to take ownership and allocate specific funds to them in their
provincial Annual Development Plan budgets, just as the federal
government had been doing in its annual Public Sector Development
Programme. Unfortunately the renaming of the crises centres in 2008
carried political connotations. While Sindh, Khyber Pakhtunkhwa and
Balochistan had no problem taking on the additional responsibility, albeit
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on the condition that the MoWD provide them the requisite funds, the
PML (N)-led Government of Punjab did not accept the additional
responsibility of managing the shelters.
Even in Sindh, Khyber Pakhtunkhwa and Balochistan, where the provincial
governments agreed to take responsibility for the SBBWCSHs, no
allocation for the shelters was made in the provincial Annual Development
Plan – a result of a severe lack of coordination between the CCI, MoWD
and respective WDDs. For the year 2011-2012, the shelters were run
without budget allocation, with shelter staff unable to undertake any
activities and faced with budgetary constraints – including the inability to
pay shelter staff.
In Punjab, the turf battle between the federal and the provincial
government continued as late as June 2014. In 2014, the chief secretary
Punjab issued a notification requiring the provincial department to take
responsibility for the shelters. The lack of budget allocation in the
department's provincial Annual Development Plan, continues to hamper
the full take-up of the SBBWCSH by the Punjab government.
The federal government set up the National Commission on the Status of
Women (NCSW) in 2000. Despite all the provinces' stated commitments
to establishing their respective provincial Commissions, the government of
Khyber-Pakhtunkhwa was the only one which established a provincial
CSW. This commission has been headed by an eminent and respected
woman with a background in development, and modelled along the lines of
the NCSW. None of the other three provinces managed to enact legislation
or even pass executive orders to set up their Commissions during their fiveyear terms that ended in March 2013. Eventually, in February 2014, the
Punjab Commission on the Status of Women was established. Meanwhile,
the Sindh WDD has forwarded a draft of the Sindh Commission on the
Status of Women Bill to the department of law for comments and is
expected to be Sindh assembly soon.
Post-devolution, the provincial WDDs and the MoWD are being
administered and run more or less as they had formerly been. The question
that begs to be answered is what were the objectives of the devolution
th
project? The provincial departments existed for decades before the 18
Amendment, mostly funded through international donors and grants
received through the federal MoWD. As far as their staff and activities are
concerned, nothing much has changed post-devolution.
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The former MoWD and its remnants in the Ministry of Law, Justice and
Human Rights need to accept some of the responsibility for devolving its
mandate to the provincial WDDs without adequate notice, preparation,
orientation, training, staffing, equipment, logistical support and, to an
extent, without the requisite back-up funding and administrative oversight
prior to the alignment of the National Finance Commission Award. This
careless shifting of responsibilities caused chaos and confusion on the
ground, and also resulted in bad blood between the provincial and federal
governments.
It will now have to be up to the present provincial governments to take full
responsibility and ownership of the shelters; rationalise their budgets for
women's development through GRB mechanisms; regularise their
contractual and/or project staff; and stop perceiving the WDDs and the
shelters as 'unwanted dumped imports'. A major shift in attitudes and
perceptions is needed across the board in order to invest in women's
empowerment.

Recommendations
In view of the problems faced by the shelters, the following
recommendations are intended as points for review and consideration for
the federal and provincial governments:
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1.

Each provincial government needs to appoint an independent,
third-party evaluation, or, at the very least, a situational analysis of
the pre- and post-devolution status and operations of the
provincial WDDs and the Women's Shelters/Crisis Centres.
Numerous evaluations, public/private management experiencesharing, and operational reports on Darul-Amaans and Women's
Shelters are available in the public and NGO sectors (e.g. by Justice
(retd.) Majida Razvi, Justice (retd.) Nasir Aslam Zahid, Neelam
Hussain, Rukhshanda Naz, Naeem Mirza, Farzana Bari, Naheed
Aziz, and others)

2.

The federal Finance Ministry, provincial Finance Departments, the
federal Planning & Development Division and its provincial
counterparts (P&DDs), the Ministry of Law Justice and Human
Rights and the provincial WDDs must undertake urgent
consultation to streamline funding constraints, administrative and

logistic bottlenecks; and to revise the mandate of the provincial
governments, in order to foster provincial ownership and
commitment to the WDDs and the shelters.
3.

The Sindh government needs to forward its draft legislation for the
establishment of the Provincial Commission on the Status of
Women to the assembly, while the Balochistan government should
take immediate steps to draft required legislation.

4.

When each provincial Local Government (LG) legislation is under
draft, consultation needs to be undertaken with former MoWD,
NCSW and local government women experts to insert womencentred clauses in the laws in an integrated and conscious manner.

5.

The provincial governments and Provincial Commissions on the
Status of Women (PCSWs) need to ensure that the WDDs' policies,
institutional mechanisms, programmes and projects are consistent
and in compliance with the Constitutional provisions for gender
equality and Pakistan's internationally binding commitments (e.g.
the CEDAW and CRC). They also need to approve and make
operational the long-pending draft of CEDAW Plan of
Implementation.

6.

Review the outdated National Policy for the Development and
Empowerment of Women (NPDEW) and the post-Beijing
National Plan of Action and bring them into conformity with
post-devolution realities and the current imperatives for each
province.

7.

Ensure that the WDDs start working with all sectoral provincial
departments, as well as public, private and civil society organizations,
to update their policies; mainstream women's concerns and female
staff; and adopt mandatory gender responsive budgeting (GRB)
mechanisms, along with regular monitoring and reporting
mechanisms. Also ensure that GRB mechanisms are especially
earmarked and blocked in order to prevent the usual mid-year ADP
budget cuts, diversions or annual return of unspent balances.
Ensure the inclusion of gender sensitisation modules and
engendering the entire training curricula and teachers' training
curricula at all provincial civil service, police and judges' training
academies, health curricula, and public school education curricula.

8.
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9.

Establish and strengthen the institution of the provincial- and
district-level Equality Ombudspersons, along with other grievance
and complaint redress mechanisms. Disallow any alternate dispute
resolution (ADR) mechanism that seeks to retain women in
subservient, inhumane, unequal, unjust and violent relationships,
e.g. illegal jirgas and punchayats.

10.

Establish an annual mechanism to review, guide and monitor the
engendering and implementation of the provincial governments'
laws, plans, policies, programmes and projects, with the
participation of inter- and intra-provincial and federal government
entities, rights-based, gender-focused civil society organisations,
lawyers, researchers and academics.

11.

Institute across-the-board gender-disaggregation of data and
information as a basic and mandatory requirement.

It must be acknowledged that despite the best will in the world and
demonstrable political commitment, dedicated departments, increased
funding, staffing, equipment and training, availing technical expertise,
institutionalizing mechanisms, together with progressive laws, policies and
programmes; and despite the merits and benefits of devolution and
decentralisation, girls' and women's empowerment ultimately depends
upon gradually changing socio-cultural attitudes, repressive traditions and
enforced customs and behaviours. It also requires moving away from
orthodox, extremist ideologies and theocratic prescriptive norms, towards
an inherently human rights-based worldview. This is what the devolved
entities need to strive for. The universal and absolute principles of gender
justice and gender equality demand no less.
Tahira Abdullah is a development worker, peace activist and rights
defender. She acknowledges the updated information made available by
Naseer Memon (CE of SPO) and the senior staff at SPO offices in Quetta,
Peshawar and Lahore, and by Maliha Zia in Karachi. She consulted two
chapters of the handbook titled “Suggestions on Women's Empowerment
for Election Manifestos of Political Parties”, co-authored by Naheed Aziz
and herself, published by AF in November 2012.
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